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Abstract

Non-payment. This problem is not new, but there are no thorough analyses about it, although it makes the life of the landlord quite difficult. Banks and insurance companies set out in detail in their contracts what happens if clients fail to pay. There is no accurate data how much money is owned by various companies in the construction industry, or how much accumulated or written off claims on the rental market amount to, and what are the reasons behind non-payment. Initially successful developers may be jeopardized if a major tenant fails to pay for a long time as this may even result in their loans being promptly withdrawn. After or around the rent-free period some of the tenants start to complain about the quality of the provided service, they have many objections, this may be a sing for the landlord that the tenant has financial difficulties, so the landlord has to be prepared, that the tenant is going to fail to pay soon. Due to the current vacancy rates, many landlords are having trouble collecting rents and have to figure out which method to use to get their money. They usually try to avoid lawsuits or other legal actions on the grounds that such steps do not help to solve the problem and won’t help rent their vacant premises. Irrespective of the current market situation and dynamics, however, landlords should be aware of the legal means by which they can reduce their risks and overdue receivables.       
1. Late payment and non payment
The utilization of the property is realizable by renting. The landlord or the management company (operator) must continuously keep the payment duties for rent, service charge and for other payable fees of the tenant in view and also theirs realization. The payment willingness of the tenants has been significantly improved both on the office and the shopping center units market in the last few years, but occasionally there are still some situations where the landlord has trouble collecting rent and get its money only after a payment rescheduling, or in the worst case not at all. Today only two-tree percents of the tenants fail to pay. Since this proportion is very low, it is difficult to make generalizations, but according experts, mostly Hungarian managers “forget” their payment duties. There can be several reasons when a tenant does not pay. There are some potential tenants (by whom you have the feeling from experience) who don’t even want to pay from the beginning of the lease, at best case it comes true before closing the lease negotiations and due that the contract fails. There are others they just made a mistake when calculated the profit and loss of their business or they just got into financial troubles because their business is in an awkward situation.  
From the point of the view of the landlord and from the effect of the caused financial troubles we have to make a difference between tenants they only rent one small unit or they are tenants with a huge unit (mostly anchors who rents at least 15% of the whole lettable area) and between tenants who developed themselves into a country or national wide chain with numerous numbers of units. From the landlord’s point of the view the two last mentioned mean significant danger, because in case the tenant fails to pay his due rent and service charge, the cash-flow of the landlord may wobble and possibly can not deliver the budget expectations regarding income and profit. The financial difficulties of a country-wide tenant (one tenant with several locations by the same landlord) can affect the landlord as an avalanche as well. In that case there are mostly two choices, but there is no guarantee for any of them. The landlord can terminate the lease contract, warns the tenant to move out from the unit and starts to look for a new tenant. Or in case of the second choice the landlord try to keep this tenant with a payment rescheduling, uses his securities like bank guarantee or deposit (this means only for a short time solution) and may help to the tenant with giving him a temporarily rent reduction. According to the actual situation the landlord has to consider and make a decision which serves as the most optimal solution for the planed profit and qualitative expectations of his business. In some cases it is worth to keep the tenant who for example usually pays late, but makes it payment duties always, than look for a new one, because it can happen that in that location or in that situation the unit could only be rented for less, then right now, or couldn’t be even be rented for months. The above mentioned increases vacancy rate and reduces income which influences the profit negatively as well. This might be the peaceful solutions, but there are legal actions available as well for collecting debtor’s debt.
According to the relevant legislation currently in force, the tenant’s default in payment is a reason for termination. However termination may not be necessary for landlords to legally enforce their claim. It is up to the landlord whether he wants to get rid of the defaulting tenant or only wants to get his money. It is important that the termination furthermore can be withdrawn, thus is may be a suitable means of collecting rent without irrevocably terminating the contract – provided of course, that staying in the property is important to the tenant. 
2. The legal ways of the termination

The nowadays used lease contracts are mostly fixed (there can be exceptions), which means that they can not be terminated before their expiry only by extraordinary termination. In general the biggest part of the tenants find less time to read and understand the lease conditions than it would be needed and they sign the lease contracts unprepared. Later on when they realize that the agreed conditions are unfavorable for them, they fail to pay and with that they try to force the landlord giving them better conditions. (Szodfridt, 2005.)
According the relevant legislation currently in force the landlord is advised to adopt the following legal action: 
1.) Written advance notice (in case of non-payment – a payment notice, in case of other breach of the agreement’s on tenant’s behalf - a written warning with consequences) and a grace period  
2.) If the tenant fails to comply with such a warrant within eight days, the landlord may terminate the lease contract with an extraordinary termination within the next eight days. 
3.) The termination can be effective as of the last day of the month after the missed payment days. However the notice period can not be shorter than fifteen days. Thus “termination with an immediate effect” does not mean, that there is no notice period and the leased premises must be returned immediately, it only means that the legal statement communicating the termination immediately enters into force and is not subject to any future conditions. 
3. Validity of the termination and the life of the unit after the termination
Oftentimes the tenant deliberately does not collect the landlord’s written warrant or notice of termination, or denies having received it. This causes a problem, because the judicial practice is not consistent in the question what is considered communication. Accordingly it is advisable to specify the mode of communication of such legal statements in the lease agreement. These legal statements may be conveyed by fax, via a courier, by normal post, as a registered letter or by letter with confirmation of delivery, provided that they reach the recipient. However if the tenant denies receipt, the landlord must provide proof thereof. If the communication has been made in letter with confirmation of delivery, the judicial practice regards the communication to have taken place if the confirmation of delivery is returned marked “did not collect” or the tenant can be proved to have denied receipt. (Dr. Perlaki, 2005)

Many problems rise from the misapprehension that the landlord is entitled to prevent the tenant from using the leased premises (by blocking access, switching off the power, etc.) or to repossess the premises arbitrarily in case of default or other breach of contract on the tenant’s behalf. It is important to know, that the tenant is entitled to protection of possession against the landlord, whether or not the tenant observes the provisions of the lease contract and whether or not the lease relationship still exists.  
In the absence of the tenant’s cooperation, the leased premises can only be lawfully “repossessed” by following the rather lengthy procedure described below:

1.) Send warrant in writing and sent extended deadline

2.) Send notice of termination in writing (using appropriate methods of delivery) 
3.) Launch action for evicting the tenant from the property (if the notice period passes without any results)
4.) Obtain court warrant (if the deadline set in the court decision for vacating and returning the property passes without any result)
4. Collection

Although trust is essential when concluding a lease contract, landlords shouldn’t be content with a mere promise of payment as such an undertaking may only be enforced by a lengthy court procedure, which may not be the landlord’s best interest. In order to avoid this, landlords are advised to take advantage of the contractual safeguards available as they will ensure that the landlord can collect his rightful income more simply, quickly and cheaply. Most frequently used contractual safeguards are bank guaranties, deposits, collateral or corporate guarantee. 
If the contractual safeguard(s) in place do not cover fully the landlord’s claim, coercion remains the only solution. There are several collection companies, which can be used by the landlord. They offer their services for a few percents of the outstanding debt. 

1.) The tenant who fails to pay gets usually a payment warrant, mostly followed by a letter from a lawyer

2.) If the solution above fails to bring results, the landlord can apply to the court to issue a payment warrant, using the appropriate form. (the court issues this in 30 days)

3.) In the event of receiving a payment order form from a court, the tenant has tree options:

· Pay within 15 days (the procedure is terminated as the claim will have been paid)
· Refuse to pay (the payment order becomes final and thus enforceable)

· Refuse to pay but file an objection with the court within 15 days (the matter becomes lawsuit, the claim must be enforced by a judicial procedure)

If the tenant files an objection to the payment order or the landlord has failed to exercise this option, a civil lawsuit can be brought to enforce the claim. In the current situation a civil lawsuit may drag on for years. (Dr. Perlaki, 2005)
As an alternative to a civil lawsuit, launching liquidation proceedings can be an effective way of enforcing a claim. In case of a claim overdue more than 60 days and recognized, or at least not disputed, by the tenant, the landlord can initiate liquidation proceedings against the tenant. Liquidation means that the court terminates the bankrupt debtor and distributes its assets amongst its creditors. Unlike in the case of civil lawsuits, in this case the tenant can not prolong the proceedings for years. Once a lawful application for liquidation has been filed, the tenant can only stop the liquidation proceedings if it meets its payment obligations before the liquidation is ordered. Otherwise the tenant will be administrated by the liquidator appointed by the court once the liquidation order has become final, in order to settle all creditors’ claims from the assets of the company and to terminate the company. Of course the landlord applies for liquidation in order to get paid before the liquidation proceedings starts and not to terminate the tenant’s business, since in liquidation proceedings many other creditors (such as public bodies and mortgage creditors) come before the landlord, meaning that in many cases there may not be enough assets to settle the amount owed under the lease. (Dr. Perlaki, 2005)
The question of the legal lien causes lots of discussions in the Hungarian civil law. The landlord’s legal due is to enforce legal lien for the tenant’s assets when he fails to pay the rent (it is enforceable only for rent). In the practice the most common questions are: the exact amount of the outstanding rent and secondly the way of the practice of the lien. According to the relevant legislation currently in force the landlord is allowed to stop the tenant taking away its assets from the property (only own assets, not leased ones). The question is that the landlord is allowed to transport and keep the assets to a secure warehouse or he only can guard over the assets without disturbing the tenant in his activity. The judicial practice is often too careful in this question, so usually the actual situation, the amount of the debt and the profile of the tenant decide how to use the legal lien. (Dr. Bozsó, 2005.)
In case of non payment the most recommended solution would be an agreement or a payment rescheduling, because a lawsuit is not good for anybody, in fact it just abuses the situation. Taking a legal action is expensive, time consuming and there is no guaranty for the result. It is useful and worth to use at fist the security of the tenant (call the bank guarantee, use the paid deposit), but in case the financial situation of the tenant does not improve this can be only for a short time solution. In case the landlord would like to keep the tenant, he can help him with a payment rescheduling or with a rent reduction for a certain period. After all both parties are interested in a long term, an effective and a lucrative cooperation. 
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