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|. OBJECTIVES OF THE DISSERTATION

“The aim of the Council of Europe is to achievereager unity between its members for
the purpose of safeguarding and realizing the sdaall principles which are their common
heritage and facilitating their economic and sogiedgress® “Greater unity between its
members” — the aim of the Council of Europe mayusthered in a range of different ways.
Article 1 of the Statute of the Organization malsgecific reference to the Council of
Europe's mission in maintaining and promoting humghts and fundamental freedoms as a
way of achieving this “greater unity”. Administregi procedure requires common European
regulation by all means, as this is that spece&tfof law by which the administrative body
directly meets the citizens. Consequently thesescaarry danger that fundamental rights of
citizens may be impaired — its occurrence in a tn®nal state is undeniably not desirable
by any means. Considering the present national rasirative systems, the administrative
official procedural law is being emphasized. Mandencies in practice are to constrain the
executive power of the state within constitutiofraime of law and to guarantee gradually
expand the fundamental rights of citizens, esthilgs the “good administration”. Regarding
the European administrative law, does European radirative procedural law exist at all?
What forms and levels of standardization can besetqu? The answer can be given through
the documents of the Council of Europe achievatiisfield of law.

Having subscribed to the European Convention on &uRights, Council of Europe
member states have agreed to respect certain gdaaciwhich therefore govern the
relationship of their authorities with private pans, including in the branch of administrative
law. Those principles have been further refined several conventions and various
recommendations and resolutions which were adamtedimously by the Council of Europe
Committee of Ministers and which, thus, reflect stendards applicable in member states in
pursuance of their devotion to the Rule of Lawgsessed in the Statute of the Organisation.
As regards the significance and practical impadCodincil of Europe Recommendations and
Resolutions, it is important to observe the follogei contrary to conventions which states
may have ratified, recommendations and resolutlemse no legally binding effect on the
states and governments. They do have, however,ral mod political effect on them. This
effect stems from two facts: first of all, it isfiigult, albeit possible, for a government to

! Statute of the Council of Europe, Chapter |, Aetit.



totally ignore for a long period of time certairastlards to which all or most of the other
democratic states of the region pledge commitmewreover, there can be an obvious
problem with a government’s good faith in case gegoment itself is among those who have
not only participated in the negotiations of a tdxit also voted for its adaptation in the form
of a recommendation, if such government later duses to conform to its own appéal.

Fortunately, it seems so that the European legistaw focuses “not just on specific
administrative acts, but also on the administrapvecedures themselves. In other words,
there has been a shift in emphasis from the outamina@ministrative action (result) to the
administrative behavior (functioning}.And at the end of this process, “the principleyobd
administration could be to administrative law whgdod governance’ and ‘good legislation’
are to international law®”’

2 Principles of Administrative Law Concerning the &ieins Between Administrative Authorities and Pweva
Persons. A Handbodkereafter referred agtandbook). Directorate of Legal Affairs. Strasbourg, 1996. 6.

® ForTsAkis, Theodore: Principles governing good administratieuropean Public Laywolume 11, Issue 2.
Kluwer Law International, 2005. p. 217.

* FORTSAKIS, p. 211.



II. SUMMARY OF THE RESEARCH RESULTS

1. The notion of good administration

The right to good administration is procedural am@acter. As for its legal nature, it
enables an individual to demand that the admirtistraacts in a manner prescribed by law,
but cannot claim that it issues a particular decisir grants him certain benefts.

There are various theories on the role of procddights. The first of them is the
‘gateway theory’ which says that the importancemicedural rights can be explained by an
assumption that the attainment of substantive sightconditional upon the existence of
procedures. This theory regards procedural rightgateways’ to substantive rights. The
other important theory in this field is the ‘dignitheory’. According to it, procedural rights
ensure that public authorities pay sufficient resge the individual. Procedural safeguards
are an end in themselves and not just means tcm@nTde main aim of procedure is to
protect an individual and to ensure fairness ofcpeanlings. These two theories can be
contrasted with the ‘instrumental theory’ which ees that procedural rules are designed to
ensure efficiency, organise administrative actgitiand serve as an instrument for the
achievement of accurate decisidns.

Before turning our attention to this process, weehto clarify the meaning of good
administration. “The people’s confidence in and ddece to a government will commonly
be proportioned to the goodness or badness oflitsréstration.” The main task of the new
federal government is to develop a good administrain order to gain confidence of the
people and thus create a sense of common natibizahship®

The expression has become somewhat fashionablapg®hrs in various instruments
both in European and in national level, but differ@uthors give different definitions.
According to Theodor Fortsakis, “the principle ajogl administration is at once a long-
standing idea and a ground-breaking one. Its dpeciintent has gradually been nurtured
within the framework of the long-established concepuser protection and this principle,

enshrined and elaborated on in various instrumamidsEuropean case-law, now stands as one

® KaNskA, Klara: Towards Administrative Human Rights in tBe&). Impact of the Charter of Fundamental
Rights.European Law Journalol. 10, No. 3. Blackwell Publishing Ltd. 2004.301.

® KANSKA, p. 301.

" A. Hamilton’s speech at the Constitutional Coni@mt1787.

8 KANSKA, p. 296-297.



of the cornerstones of modern administrative |1&&bdod administration (some call as useful
administration) means that “administrative bodieséha duty to exercise the powers and
responsibilities vested in them by existing lawd aggulations, by drawing on the prevailing
concept of law, in such a way as to avoid an ovexdyd application of the statutory
provisions. In other words, not only must they avany unfair doctrinal approach but they
must also endeavor to adapt the legal rules t@bani economical realitie$*The principle
has an ambivalent function, “on the one hand, it as an umbrella, under which separate
rules are clustered together around a common, rguididea, namely the idea of good
administration; [...] on the other hand, it can itssdrve as a springboard for specific new
rules relating to the same ide'd.The first interpretation is affirmed by Klara K&as who
says that “the notion ‘good administration’ deveddms an umbrella principle, comprising an
open-ended source of rights and obligatiors”.

2. Theway to good administration

The Council of Europe started its work in the sphefradministrative law quite early,
in 1977 when its first resolution on protection tbé individual in relation to the acts of
administrative authorities was issu€dThe ideological basis of the document was the-ever
increasing importance of public administrative atgs. Public authorities, in addition to
their traditional task of safeguarding law and oyd@ve been increasingly engaged in a vast
variety of actions aimed at ensuring the well-beafighe citizens and promoting the social
and physical conditions of society. This developm@sulted in the individual being more
frequently affected by administrative proceduresnggquently, efforts were undertaken in
the various states to improve the individual's pthral position vis-a-vis the administration
with a view to adopting rules which would ensurierfass in the relations between the citizen
and the administrative authorities.

For this reason, in its resolution the Council afr@e worked out five principles:
right to be heard, access to information, assigtara representation, statement of reasons
and indication of remedies. These five principles ©e considered as the very first step

° FORTSAKIS, p. 207.

10 ForTsakis, p. 209.

Y ForTsakis, p. 211.

12 K ANSKA, p. 305.

13 Resolution (77) 31 on protection of the individiratelation to the acts of administrative authaiiAdopted
by the Committee of Ministers on 28 September 1&#fie 275th meeting of the Ministers' Deputies)



towards good administration which means a part h&f protection of the individual's
fundamental rights and freedoms, which is one efghncipal tasks conferred on the Council
of Europe by its Statute. The resolution was ldédowed by many other resolutions and
recommendations by the Council of Europe definimmyerand more substantial requirements
regarding administration and administrative lawt, the result of the systematic work was not
gathered into one documéfit.

In 2003, Parliamentary Assembly carried out a revemdation® in which it urged
the member states to create the institution of afstman at national level where it does not
already exist. In this document the Parliamentasgeinbly stated that the governments of
Council of Europe member states should adopt astitanonal level an individual right to
good administration following the drafting of a nebtext by the Committee of Ministers and
they also should adopt and implement fully a cotigamd administration, to be effectively
publicized so as to inform the public of their tigland legitimate expectations. The Assembly
further recommended that the Committee of Ministieest a model text for a basic individual
right to good administration as well as draft aykncomprehensive, consolidated model code
of good administration, deriving in particular fraddommittee of Ministers Recommendation
No. R (80) 2 and Resolution (77) 31 and the Eurnp€ade of Good Administrative
Behaviour, with the involvement of the appropriatgans of the Council of Europe — in
particular the Commissioner for Human Rights arelElaropean Commission for Democracy
through Law, as well as the Assembly — and in clbason with the European Ombudsman,
thus providing elaboration of the basic right toodoadministration so as to facilitate its
effective implementation in practice.

The Committee of Ministers fortunately took thisvie@ and began to drift a model
code of good administration. Finally, in 2007 tipiocess led to a substantive document
declaring the necessity of the institution of g@abiministration and ruling its regulations. In
the foreword the document refers to all the otle®mommendations made by the Council of

14 See for example:

- Recommendation No. R (80) 2 concerning the exeofidescretionary powers by administrative authiest
(Adopted by the Committee of Ministers on 11 Mat&80 at the 316th meeting of the Ministers' Dejtie

- Recommendation No. R (84) 15 of the Committee nistdis to member states relating to public lidhili
(Adopted by the Committee of Ministers on 18 Sefterm1984 at the 375th meeting of the Ministers'
Deputies)

- Recommendation Rec (2003) 16 of the Committee oistelis to member states on the execution of
administrative and judicial decisions in the fiedd administrative law(Adopted by the Committee of
Ministers on 9 September 2003 at the 851st meefitige Ministers’ Deputies)

- Recommendation Rec (2004) 20 of the Committee wistgis to member states on judicial review of
administrative act¢Adopted by the Committee of Ministers on 15 Deberm2004 at the 909th meeting of
the Ministers’ Deputies)

15 Recommendation 1615 (2003) The institution of orsimash



Europe on the field of European administrative taentioned above, and not only mentioned
them but successfully incorporated their achievamas well.

3. Themain principles of good administration

1. Lawfulness

Public authorities shall act in accordance with taev. They shall not take arbitrary
measures, even when exercising their discretionsdradl comply with domestic law,
international law and the general principles of layoverning their organisation,

functioning and activities. Public authorities shact in accordance with rules

defining their powers and procedures laid downhait governing rules and exercise
their powers only if the certain facts and the agpgible law entitle them to do so and
solely for the purpose for which they have beerieroed.

Since the ancient Greek philosophers, law is censdito the main mean to subject
governmental power to control. As Aristotle saidovgrnment by laws is superior to
government by mert® Nowadays jurisprudence distinguishes three aspsctale of law.
Firstly, the principle expresses a ‘preferenceldar and order within a community rather than
anarchy’, which is the philosophical view of sogidinked with basic democratic notions.
Secondly, the rule of law ‘expresses a legal doetaf fundamental importance, namely that
government must be conducted according to law, thatl in disputed cases what the law
requires is declared by judicial decision’. Thirdihe rule of law refers to a body of political
opinion about what the detailed rules of law shquriolvide’ in matters both of substance and
of proceduré’

The concept of good administration is founded anrle of law. According to this
principle, ‘administrative authorities have to actthe basis and within the limits established
by law’.*® The general meaning of lawfulness is that everggre(natural and legal) as well
as all the authorities are subject to the law loutwo different ways: citizens and legal

16 BrRADLEY, A. W. and BviING, K. D.: Constitutional and administrative lavitwelfth Edition. Longman,
London and New York. p. 101.

1" BRADLEY - EWING, p. 105.

18 KANSKA, p. 299.



persons may do everything which is not prohibitedhiem, while state authorities only may
act in such cases and only can do that which iscsided for them by law. Lawfulness is
considered as the very basic element of a statelwvibigoverned by law (rule of law), that is
why all the principles are based on the assumgtiahthe State accepts and adheres to the
fundamental constitutional principle of the ruleladv in the practice. As for the Council of
Europe, the rule of law consists of three essemiinents? firstly, everybody — whether
natural or legal person — is subject to the lavwzo&dly, it must be possible for everybody to
take knowledge of his or her rights and duties urtde law. Thirdly, observance of the law
can be controlled by judges who are independetitarexercise of their functions and whose
judgments must be enforced.

The principle of lawfulness requires not only thadiministrative authorities shall not
breach the law, but also that all their decisionstiave a basis in law and that their content
complies with the law. Furthermore, it requiresttltmmpliance by the administrative
authorities with these requirements may be effettienforced. Implicitly, the principle of
lawfulness also means that the law as to the fonstiand powers of the administrative
authorities should be validly enacted, furthermardficiently clear and specific. The
principle also requires that unlawful administratiacts must be withdrawn. However, other
principles which protect individuals’ rights mayeéaprecedence over that rdfe.

Being such an elementary principle, lawfulness stbwp quite early in the view of
the Council of Europe. In the Recommendation N¢8® 2 of the Committee of Ministers
concerning the exercise of discretionary poweradhyinistrative authoritié$it was declared
that an administrative authority, when exercisingigcretionary power, does not pursue a
purpose other than that for which the power has lseaferred. In the year 2000, the Council
of Europe invented and extended the principle imee recommendatiéf stating that the
public official should carry out his or her dutiesaccordance with the law and with those
lawful instructions and ethical standards whiclatelto his or her functions; they should also
act in a politically neutral manner and should atiempt to frustrate the lawful policies,
decisions or actions of the public authoritiéén decision-making, the public official should

19 Handbook p. 8.

2 Handbook p. 10.

2L Adopted by the Committee of Ministers on 11 Mat&80 at the 316th meeting of the Ministers' Deutie

%2 Recommendation No. R (2000) 10 of the Committédimiters to member states on the status of public
officials in Europe(Adopted by the Committee of Ministers on 11 M&pQ at its 106th Session)

% See Article 4 of the Recommendation No. R (20@D) 1



act lawfully and exercise his or her discretionpoyvers impartially, taking into account only
relevant matterg’

The rule of law bears with a high importance in gany as well. The Constitutional
Court pointed out in many decisions that regardivgactivities of public administration the
subordination of public administration under the Ia a requirement derived from the rule of
law stated in the Hungarian Constitutfonit is necessary that the intervention of the publi
authorities into the private sphere must happehiwithe institutional limits determined by
law and according to the procedure prescribed ly. [@he enforcement both of the
lawfulness of administrative acts and of the riléaw must be secured.

The principle of lawfulness means in Hungarian adstiative law that administrative
acts have to be bound by law. This raises the ofig requirements for administrative acts:
the administrative authority must be establishedldw, as well as the jurisdiction and
competence of the authority, the act must be im@ance with legal rules and last, during
the procedure the authority must comply with thecpssual prescriptions. The importance of
the principle is well-showed by the fact that thanigarian administrative procedural act
contains it in the very beginning, in the first &k¢, as follows: ‘In their proceedings
administrative authorities must abide by the priowis of legal regulations, and must enforce
them upon other€? According to this rule, public authorities haveenforce the statutory
instruments ex officio; they cannot wait for thetipen or complain of the client or other

party of the procedurg.

2. Legal certainty

Public authorities shall act in accordance with thenciple of legal certainty. They
may not take any retroactive measures except ialllegustified circumstances and
shall not interfere with vested rights and finabd¢ situations except where it is

imperatively necessary in the public interest. #ynbe necessary in certain cases, in

24 See Article 7 of the Recommendation No. R (20@D) 1

% ‘The Republic of Hungary is an independent, demiticiconstitutional state.” See Article 2 of thet XX of
1949 (The Constitution of the Republic of Hungary).

% See Decisions 56/1991. (XI. 8.), ABH 1991, p. 4856.; 6/1999. (IV. 21.), ABK 1999, april, p. 10709.

2" See the first sentence of Article 1. Par. 1. of &XL of 2004 on the General Rules of Administrativ
Proceedings and Services (hereinafter referrecea3 K

2 For more see A1, Andras (ed.)Administrative procedural lawDialog Campus. Budapest-Pécs, 2007. p.
92.



particular where new obligations are imposed, topde for transitional provisions
or to allow a reasonable time for the entry intock of these obligations.

The importance of this principle is well-shown Hyat some authors consider it
(together with proportionality) as one of the kdgrmeents of the measure of good
administratiorf® Administrative authorities must be consistentHait administrative acts so
as to respect the legitimate trust which privatespes ought to be able to place in them.
Private persons thus acquire vested rights whigichy mean that administrative acts may
not have retroactive effect unless expressly aitb@drby law or unless such acts are to the
private person’s advantadf.

The principle of legal certainty was interpretedtbg Hungarian Constitutional Court
SO0 many times that it can be regarded without exadmn as the most often cited
constitutional principle. Legal certainty is thesestial element of the rule of law. It
establishes an obligation for the state (mainly tlee legislator) to ensure that the law in
whole and its branches shall be clear, obviougutalble and foreseeable for the addressees
of the nornt* The well-understandable attribute of the rule oastitutional expectatiof.
The grammatical phrasing of statutory instrumesishways general, so it may be problematic
to decide whether the rule could be used for aagestate of affairs. If the statement of the
facts of the norm is too tight, it may restrict tinelicature and hinder the regulation of the
social relations. On the other hand, if the statenad the facts is too general, it might be
widen by the judicature at his discretion. Suchila may give an opportunity for a subjective
decision and for a distinctive practice which resunt the lack of a coherent and harmonized
operation of law and infringes the principle ofdégertainty*®

The procedural guarantees ensuring personal regidsobligations are derived from
the constitutional principle of legal certainty;thout proper guarantees the principle of rule
of law would be infringed? Legal certainty puts up a dual demand againstiggislator.
First of all, the procedural safeguard of the ditgbdf legal relations must be ensured;
however, it shall not prevent the exercise of eéemaocedural rights for the clients. It follows
the requirement of calculable and effective acbémhe administration on one hand and the
insurance of the exercise of law for the individuah the other. The balance must be secured

29 FORTSAKIS, p. 209.

%0 Handbook p. 13.

31 See Decision 9/1992. (1. 30.) ABH 1992, p. 59, 65.
32 See Decision 26/1992. (IV. 30.) ABH 1992, p. 1B%2.
%3 See Decision 1160/B/1992. ABH 1993, p. 607, 608.
34 See Decision 75/1995. (XII. 21.) ABH 1995, p. 3383.

10



by the Constitutional Court; it may lead to thelatomn of the Constitution if legal regulation
would provide unilateral primacy for the one or tiber®”

Regarding public administration, legal certaintyegfies the requirement for
legislation to establish the procedural guarantéestability of closed legal relations. It shall
be noted however that legal validity (i.e. the as&egal remedies) is not enough for reaching
the abovementioned; legal certainty needs othetiadal guaranteed in this field of law. The
activities of public administration serve the puatien of public interest or interests of a
particular social group, the enforcement of law, & case of an unlawful decision, not only
the rights of the individual, but also the publtarest may be infringed; for example when
the act is favourable for the client but infringle rights of other individuals (e.g. a building
permission which infringes the environment protacprescriptions). For that reason, legality
is also a constitutional principle regarding demwisi of the public authoritie.

3. Equality before the law

Public authorities shall act in accordance with tpenciple of equality. They shall
treat private persons who are in the same situationthe same way and not
discriminate between private persons on ground$ sicsex, ethnic origin, religious

belief or other conviction. Any difference in tne@nt shall be objectively justified.

Together with the principle of lawfulness, the gah@rinciple of equality is the other
pillar of European administrative law. Since the E@aty expressly contains this principle,
it could less clearly deliver from the national dégsystems (like the principle of
proportionality). However, the developing role bétEuropean Court cannot be neglected in
this field either®® The rule can be applied with various degreesgxfui. If it is interpreted
less strictly, the person concerned must proveltbaas in a situation similar in all or at least

the irrelevant cases are handled different. Matetlst the courts have to intervene whenever

% See Decision 46/2003. (X. 16.)

36 See Decision 2/2000. (II. 25.)

37 See Article 6, 40 (3) and 119 of the EC Treaty

3 See among others Case C-224@6mmission v. Italj2002] ECR 1-2965. and Case C-388/Ghmmission v.
Italy [2003] ECR I-721. Citing: ATHAM, Allan F.: EC law in practice: a case-study approadtivG-ORAC
Kiado. Budapest, 2006. p. 32-36.

11



a person is treated differently from others who srea comparable situation. This last
interpretation gives the judiciary a more powerfidan for review?

The aim of this principle is to forbid unfair digmination by ensuring that persods
facto or deiure in a similar situation should be treated on theeavay. We cannot speak
about the infringement of the principle of equalityhe discrimination in the treatment rests
on a reasonable ground. Unfair discrimination ariealy in that case when the different
treatment cannot be justified regarding the ainthaer effect of the chosen measure. This
principle does not exclude the possibility for thdministrative authority to change its
proceeding referring to the public interest or hbseaof its former unlawful or improper
practice. This latter issue can be interestingtlier reason that by this point the question of
equality is connected to the principle of legitimaiterests.

Equality before the law means in general that wlnatges are objectively the same,
their treatment must be the same and where case®lgectively different; there will
normally be corresponding differences in treatmeéfawever, this principle does not mean
that the administrative authorities should not ftdleand fairly consider each individual case
by reference to the applicable laws and rulesjais and rules should not be so drawn up as
to prevent the administrative authorities from tirggaevery case in a manner appropriate to
its circumstance® There are also some limitations connected to phisciple. Equality
before the law cannot be invoked to justify appdyian illegal practice more widely.
Differences in treatment resulting from changeg@fheral application in policy or practice
with regard to the exercise of discretionary powdes not of themselves infringe this
principle*

The Hungarian Constitutional Court dealt in mangisiens with the legal questions
of equality? It stressed out in its earliest decision thatgt@hibition of discrimination does
not mean that discrimination in every case, evemrgy a higher social equality, is forbidden.
This prohibition is applied to the fact that thevlahust consider every person equal (equal
dignity) so the principle of human dignity cannet infringed. The aspects of the distribution
of rights and obligations must be determined whi $ame respect and prudence, considering
all personal aspects the safid:he Court also pointed out that regarding disaration, the
central element is to decide who shall be consdleea member of a common group; the

39 NoLTE, Georg: General principles of German and Euromsministrative law. A comparison in historical
perspectiveThe Modern Law Reviewol. 57, No.2. Blackwell Publishing Ltd. 1994.194.

“0Handbook p. 11.

* Handbook p. 12.

2 Regulated in Article 70/A. of the Act XX of 194FKe Constitution of the Republic of Hungary).

3 See Decision 9/1990. (IV. 25.) ABH 1990, p. 46, 48

12



prohibition of discrimination is applied only to méers of the same grodplf the legal
regulation establishes different provisions forfetiént group of people, the discrimination is
not impermissible; it only arise within a compaglgroup of situatio’> The Hungarian
Constitution prohibits discrimination only in comtien with human rights; the restraint
however expands to the whole legal system if tlseranination affects the basic right to
human dignity"®

Equality before the law must be enforced in evempcpdure, certainly in
administrative procedural law as well. Accordingthe Administrative Procedural Code, ‘In
proceedings of the authorities all clients shallehaqual rights in the court of law and shall be
treated without undue discrimination, bias or pdeja. Administrative proceedings must be
conducted without any discrimination or restrictiveatment aimed at or resulting in any
violation of the principle of equality in the cowt law, or any diminishment in the legal
rights of clients and other parties to the procegdjranted under this Act. In all proceedings
the principle of equal treatment must be strictyserved*’ The principle has a double
function in this sphere. On one hand, it shows si@@a independent case which has to be
decided separately; on the other hand, it has tertberced in every single administrative
procedure. However, equality before the law cams®te as a ground for legitimize an
unlawful situation, it cannot result that the oifiiccannot depart from its former, false
practice. In this case, the authority has to chatisgaractice and has to act in accordance with
law.*® This rule is connected to the principle of objeityi stating that the administrative
authority has to reach its decision on the grounih® relevant facts and must neglect those

personal attributes which might infringe equafty.

4. Impartiality

Public authorities shall act in accordance with enciple of impartiality. They shall
act objectively, having regard to relevant matterdy and not act in a biased manner.
They shall also ensure that public officials cawut their duties in an impartial
manner, irrespective of their personal beliefs ardrests.

4 See Decision 1009/B/1991., ABH 1992, p. 479, 489-4Decision 49/1991. (I1X. 27.) ABH 1991, p. 2289.

45 Decision 21/1990. (X. 4.) ABH 1990, p. 73, 79.;ci3®on 881/B/1991. ABH 1992, p. 474, 477.; Decision
4/1993. (II. 12.) ABH 1993, p. 48, 65.

“6 See Decision 61/1992. (XI. 20.) ABH 1992, p. 228].

*" See Article 2. Par. 1. and 2. of Ket.

“8 See Administrative Decision of the Hungarian SopreCourt Nr. 1/2002.

49 Patvi, p. 106-107.
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Nemo judex in causa suReflecting the ancient principle — no one shallhize own
judge — to the field of administrative law, we musiderline the requirement that persons by
executing the power of the state cannot reach sidaaffecting the rights or interests of the
citizens if they are bound to the case concerneahinways and so they are considered to
partial which influences the decision in the enkcl&sion serves as a mean for the validation
of the requirement of impartiality; its destinati@to prevent the acting of such a person
from who the impartial and same treatment cannoeMpected. The proceeding of such a
person or authority jeopardizes the enforcemeraiofprocess and establishes the danger of
the infringement of the principles of equal treattmend equality before the lai?.

The principle of impartiality concentrates to thetitutional side of administration and
to the objective standards of executive power. Gasrantee has to be regarded as a leading
principle of administrative law which is of partlau importance where the administration
enjoys discretion and therefore the possibilityusficial control is limitec®* Similar to other
principles, this requirement was also developedthencase law of the Community Courts,
initially connected to the right of defence and tigét to be heard?

According to this principle, by reaching an adntirave act, all factors relevant to a
particular case should be taken into account wiNeng each its proper weight. Factors
which are not relevant must be excluded from casigbn. An administrative act must not
be influenced by the private or personal interestgrejudices of the person taking it.
Therefore, no civil servant or employee of an adstiative authority should be involved in
taking of an administrative act in a matter congegnhis or her own financial or other
interests, or those of his or her family, friendsopponents or in any appeal against an
administrative act which he himself or she herbal$ taken, or where other circumstances
undermine his or her impartiality. Even the appeeezof bias should be avoided.

Impartiality by discretional acts means that publithorities must objectively weight
up all the interests involved in the case befoaxhég a decision; they must elaborate the
complete case before taking any decision which s¢hat they must gather enough data
during the procedure and all the elements includetthe case — and only those — must be

0 PaTYI, p. 165-166.

®l Schwarze, Jirgen: The principle of proportionality and tipeinciple of impartiality in European
administrative lawRivista trimestrale di diritto pubblicd®003/1. p. 66.

2 See Case T-450/9Bisretal [1994] ER 11-1177., Case T-167/9plle [1995] ECR I1-2589.

3 Handbook p. 13.
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aimed at value judgementsThey cannot grab out or exclude an element; tpecis not
connected to the case concerned must be avoided.

Impartiality is a constitutional demand in Hungaop; it is guarantied among others
by the common rules of disqualification. The prpieiwas developed on the field of justice
where ensuring the independence and impartialith@fjudge is essential. The Constitutional
Court pointed out in its first decision in this spé that the right to the impartial court
establishes the claim to being fair-minded. Itnsexpectation for the conduct of the judge on
the one hand and an objective requirement for tbegulure on the other; all situations must
be avoided where there might be any doubt regaidipgrtiality of the judgé® According to
another decision, judges must be free of persara¢ctypes (subjective element) and must
also seem to be impartial; the regulation has twvige due guarantees to exclude any déubt.
In this decision the Court examined the principfefaor trial protected in Article 6 of the
European Convention on Human Rights and underlihedmportance of the test applied by
the European Court of Human Rights. As to this, tastirst, the conduct of the judge must be
checked in the certain case, i.e. if there weremaagifestation which can conclude to the lack
of impatrtiality. Secondly, it is followed by the spection if the applicant had any well-
founded and objective reason to assume the imfigrtaf the judge. The principle of
impartiality sets out the requirement of relativwutrality for the administration which means
that all cases must be handled without any discation and favout’

‘Any person whose right or lawful interest is dilgcaffected in a case may not
participate in proceedings pertaining to that ¢as&he Hungarian Procedural Code rules the
conditions of exclusion as well as the absolute @tative causes of it and the procedural
order to apply.”® It should be noted however that the requirementingfartiality in
administrative procedure differs from other proaedu Namely, the authority could be
interested in the certain case as the validattiiepublic interest which appears clearly when
the public authority shows up as a party in the iathtmative lawsuit before the court after the
administrative proceduf@.

¥ See ®LE, Julio Ponce: Good administration and Europearipléw. The fight for quality in the field of
administrative decision€uropean Review of Public Lawol. 14, No. 4. Esperia Publications Ltd. 2002. p
1520.

5 See Decision 67/1995. (XII. 7.) ABH 1995, p. 34%87.

°% See Decision 539/B/1997. ABH 1998, p. 734., 736.

>" See Decision 521/B/2003.

%% Art. 42 of Ket.

9 Patvi, p. 167-173.

0 See RTYI, p. 108.
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5. Proportionality

Public authorities shall act in accordance with thenciple of proportionality. They

shall impose measures affecting the rights or edes of private persons only where
necessary and to the extent required to achievaithepursued. When exercising their
discretion, they shall maintain a proper balancaween any adverse effect which
their decision has on the rights or interests ofvatre persons and the purpose they

pursue. Any measures taken by them shall not lessixe.

The principle of proportionality concerns substemtiadministrative law and
traditionally restrains the interference of adntirasve authorities into the private sphere of
the persons. This principle, which traces back &n@&n origins and is also recognised in
public administrative law, was originally not al @bmmon in all Member States. The
application of the principle of proportionality wagher limited to some exceptional cases or
even completely unknown. For now, the situation bhanged. In England, discretionary
administrative decisions could only be challengattcessfully if they fulfilled the
requirement of the so-called ‘Wednesbury test’. gkding to this test, these requirements
were only met if the decision of the authoritiessws unreasonable that no reasonable
authority could ever come to it. Today, English tethave gained more control over the
proportionality of administrative decisions withphbwever, explicitly referring to the notion
of proportionality®* In France, those cases which concern the exputsidtU citizens are
now subjected to a full examination of proportiatyalSimilarly, in Italy it was only in the
wake of the ECJ’s judgments that this principle h#sacted any attention. In other EU
Member States, European origin is not always ofezstertainablé

The principle was filtered into the judicature b&tEU via the case law of the courts;
for lack of written community law, the Court of fiae had to develop its essential confént.
Today it can be regarded as an overriding principdeking to restrict the scope of

Community rules and to set limits to administratactions which impose duties ad interfere

81 scHwaARzZE, Jiirgen: The convergence of the administratives lafwhe EU Member StateBuropean Public
Law, Vol. 4. Issue 2. Kluwer Law International Ltd. 98 p. 195.

%2 scHwARZE, Jiirgen: The convergence of the administratives lafwhe EU Member StateBuropean Public
Law, Vol. 4. Issue 2. Kluwer Law International Ltd. 98 p. 196.

83 See among others Case 11/F@ernationale Handelsgesellschdft970] E.C.R. 1125. About the case see
TATHAM, Allan F.:EC law in practice: a case-study approa¢tvVG-ORAC Kiadd. Budapest, 2006. p. 25-26.
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with the private sphere of the citizefisRegarding the European jurisprudence, the priacipl
both in German law as a homeland and in othersstateen from there (e.g. England) can be
divided into two components. The one is the suitgiGeeignethe)jtmeans that a particular
measure must be theoretically capable of achieit;igim, therefore a measure which is
incapable or furthering its aim is necessarily esoee or disproportionate. The same can be
said with respect to the other requirement, theessty Erforderlichkei) which demands
that the least restrictive of severe possible nmeast be used by the administrative authority.
Nowadays the last principle is treated as an indeéget requirement by the German and
European court$. It can be regarded as an important tendency that principle of
proportionality influenced by community law gairsase in such countries where former was
not present (e.g. the UK). Therefore the rule carctnsidered as a typical instance for the
way in which an unwritten legal principle that orfe been created in the legal order of one
member state and after that may finally gain acueg@ in Community law and from there
may also influence the laws of other member sf&tdgly may be regarded like the
abovementioned; however the Italian law containgequirement similar to proportionality,
the principle obuon andamentdrhis principle is an interpretation rule in fastating that all
acts of the administration must be guided by priaality and good faitfi’

The principle of proportionality implies on the omand that the use of means
commensurate to the aims to be pursued and onthlee band, the measures taken should
strike a fair balance between the public interesis the private interests involved, so as to
avoid unnecessary interference with the rightsiatetests of private persons. This principle
applies to a hypothesis of administrative authesitmot sticking to the limits which the laws
assign to their acts. The observance of the pimayh proportionality constitutes an all-
embracing requirement in a state governed by tleatilaw. There must be a reasonable
relation between the means chosen and the purposaeal. This means that any restriction
of the rights of the citizens must not only be a&hlié for the purpose indicated by the
legislator, it must also be necessary that thegeemould not be achieved by another means
which would impose fewer restrictions on privatghts and interests. Moreover, the burden

4 Schwarze, Jirgen: The principle of proportionality and tipeinciple of impartiality in European
administrative lawRivista trimestrale di diritto pubblicd®003/1. p. 53-54.

5 NoLTE, Georg: General principles of German and Euromsministrative law. A comparison in historical
perspectiveThe Modern Law Reviewol. 57, No.2. Blackwell Publishing Ltd. 1994.193.

® ScHwaRze, Jiirgen: The principle of proportionality and tipeinciple of impartiality in European
administrative lawRivista trimestrale di diritto pubblicd®003/1. p. 65.

67 See ®LE, Julio Ponce: Good administration and Europearipléw. The fight for quality in the field of
administrative decision€uropean Review of Public Lawol. 14, No. 4. Esperia Publications Ltd. 2002. p
1515.
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imposed on the private person must stand in a nadxd® relationship to the benefit which the
person concerned and the general public will dramfthe act. A breach of the principle will
only be acknowledged where the burden imposed orindividual has no acceptable
relationship with the importance of the matter westion. The prohibition against using
excessive means where more stringent means aremood promising as regards the
achievement of the purpose purst®d.

The principle of proportionality is one of the masdten referred principles in the
jurisprudence. According to SchwarZet consists of three main parts. First, it medra the
measures of the state must be suitable for aclydha pursued aim. Second, these measures
must also be necessary for that aim, i.e. the aityHwas no other, less restrictive mechanism
at its disposal. Third, the measure may not berdjsptionate to the restrictions that it

involves/°

6. Transparency

Public authorities shall act in accordance with tpenciple of transparency. They
shall ensure that private persons are informedapgropriate means, of their actions
and decisions which may include the publicationofficial documents; they shall
respect the rights of access to official documewtsording to the rules relating to
personal data protection. The principle of transpacy does not prejudice secrets

protected by law.

It is generally recognized that a democratic systamfunction more effectively when
the public is fully informed about the issues ofbj life, because to be informed is a
perquisite of acceptance, participation and adleerett is, thus necessary that the public
have, subject to unavoidable exceptions and limoitat access to the large quantities of
record and information of general interest and irrggae which administrative authorities
hold at all levels. Moreover, in order to proteke trights of the private person, it is most
important that the person concerned be aware oinfbemation held by the administrative
authorities concerning himself or his interestsclfSapenness is also likely to strengthen the

% Handbook p. 13.

%9 See 8HWARZE, Jiirgen: Enlargement, the European Constitutiah&aiministrative Law. International and
Comparative Law Quarterly, Vol. 53. Part 4. 2004972.

0 About the principle of proportionality also seeTfiam, Allan F.:EC law in practice: a case-study approach.
HVG-ORAC Kiad6. Budapest, 2006. p. 36-38.
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confidence of the public in the administration. Méiit having to show any specific interest,
everyone is entitled upon request to be given mé&iron which is the possession of an
administrative authority within a reasonable timé¢he same way as anyone else by effective
and appropriate means.

Within the Council of Europe, the principle of pigbhccess to official documents
began to be developed in Recommendation No. R1819n access to information held by
public authorities. An example of European co-openain this field is the Convention on
Access to Information, Public Participation in Dson-Making and Access to Justice in
Environmental Matters, adopted in Aarhus, Denmark, 25 June 1998. Another recent
example from the European Union is the adoptioRedulation (EC) No. 1049/2001 of the
European Parliament and of the Council of 30 Ma@12fegarding public access to European
Parliament, Council and Commission documents. éndburse of the last years, there has
been growing interest among the member states kingngrovision in domestic law for
measures to ensure open government and publicsatzesficial information. It should be
noted that Article 19 of the Universal Declaration Human Rights and Article 19 of the
International Covenant on Civil and Political Riglappear to grant a wider right of access to
official information than the European Conventianlduman Rights as these provisions also
contain a right to seek informatidh.

Access to information may be subject only to suptitdtions as are necessary in a
democratic society for the protection of legitimageblic interests and privacy and other
legitimate private interests. Where access to métion is refused, the administrative
authorities must give a statement of reasons amdefiasal must be subject to judicial or other
independent revieW Fortsakis considers this right closely bound te tight to be heard.
According to the later, the administration has &yda provide users with any information in
the possession of the administrative departmeatscibncerns them, while offering them the
opportunity to state their views.There are two other principles which must be addette
former one: the principle of the need to regulate formation, composition and operation of
corporate bodies and the principle of the needpplyato administration action rules of

administrative proceduré.

"I Recommendation Rec (2002) 2 of the Committee d$tilis to member states on access to official deotsn
(Adopted by the Committee of Ministers on 21 Feby @002 at the 784th meeting of the Ministers’ Diggs)

2 Handbook p. 14.

3 FORTSAKIS, p. 209.

" ForTsAKIS, p. 210.

19



Access to information was originally regarded asilimy to the right to be heard, for
in its absence the latter cannot be effectively@sed. Nowadays, however, it is considered
as a separate entitlement of its oWnWithin the European Union, the principle was
developed in competition cases stating that ‘inag for the Commission alone to decide
which documents are useful to the deferi@eccording to the rule of equality of arms, both
parties must be given the same knowledge of théeatsof the file. The right has now been
enshrined on the highest leVél.

Regarding the EU, it can be said that the gendgat to access to information has
grown to a basic procedural principle connectedht democratic principle of equality of
arms in the administrative procedure. Accordinghi case law, this principle serves to bring
about open government and accountability ensuhaga person would be grated a right of
access to his file even if no formal proceedingseviaking placé®

7. Appeals against administrative decisions

Private persons shall be entitled to seek, direotlyoy way of exception, a judicial
review of an administrative decision which directfyects their rights and interests.
Administrative appeals, prior to a judicial revieghall, in principle, be possible. They
may, in certain cases, be compulsory. They mayetoran appeal on merits or an
appeal on the legality of an administrative deaisi®rivate persons shall not suffer
any prejudice from public authorities for appealirggainst an administrative

decision.

As the Latin maxim says: ‘Where there is a rigkeréhis a remedy?® The possibility
of judicial review and so the accountability of théministration is traditionally considered as
the very first and most important step against ettee arbitrariness; therefore it is a basic
element of good administration as well. The prileciguarantees that public administration
has to be forced to comply with the proceduralsutgherwise the decision will be nullified.
Regarding this rule, in a wider sense courts engooel administration indirectly with the

S MILLETT, Lord: The right to good administration in Europelaw. Public Law Summer 2002. Sweet &
Maxwell Ltd., 2002. p. 314.

® See Cases T-30, 31 & 32/Rolvay v. European Commissidi995] E.C.R. 11-1825.

" See EC Treaty 255.

8 See KaNsSKA, p. 319.

9 *Ubi jus ibi remedium Citing: MILLETT, p. 309.
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separation of powers in view. Judicial control et administration to act rashly and
uncarefully by guaranteeing that constitutional daedal principles imposing duties act
positively are complied witf
The Council of Europe has already grounded thisuirement in its first legal

document in the field of constitutional adminisivatlaw. Private persons shall be entitled to
seek, directly or by way of exception, a judiciaview of an administrative decision which
directly affects their rights and interests. Admtrative appeals, prior to a judicial review,
shall, in principle, be possible. They may, in agrtcases, be compulsory. They may concern
an appeal on merits or an appeal on the legalignaddministrative decision. Private persons
shall not suffer any prejudice from public authestfor appealing against an administrative
decision. To ensure the effective protection of tights of the person concerned any
administrative act which adversely affects his tsghliberties or interests should be
accompanied by information on the remedies whiehaanailable against it. The indication of
remedies should of course include all the infororatiequired for applying for the remedy,
particularly the designation of the body competentleal with the remedy, and the time-

limit. 82

8. Right to be heard

If a public authority intends to take an individudécision that will directly and
adversely affect the rights of private persons, @novided that an opportunity to
express their views has not been given, such pegrsiall, unless this is manifestly
unnecessary, have an opportunity to express thewss/within a reasonable time and
in the manner provided for by national law, andhécessary with the assistance of a
person of their choice.

The right to be heard is considered as a very l@asgiciple of administrative law; all
the authors in this field recognize its importangecording to Fortsakis, this gives the right
to persons to be invited by the administrationxXpress their views and to be actually heard
by the administration — and it should be underlitleat — prior to the adaptation of any

80 See BLE, p. 1520.
81 Resolution (77) 31 on protection of the individimatelation to the acts of administrative authceiiAdopted
by the Committee of Ministers on 28 September 1&#fie 275th meeting of the Ministers' Deputies)
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individual decision that might adversely affectrth® The right to be heard is a fundamental
procedural principle which has a dual basis. Fitss, central to the concept of natural justice
from the view of the individual; on the other haitdyromotes the efficiency of the decision-
making process, because the person may serve satiulunformation for the authority as

well %

The principle was not accidentally put to the véignt of the first EC document
aiming good administration; its importance is alsbstanding in jurisprudence. The principle
audi alteram partenderived from Roman law, has embedded itself in ddeninistrative
procedures of all European countriédt was the Court of Justice who played an impdrtan
role in the spreading of the principle across Eardp consistently stood up for &t. The
temporal character was refined so that the publibaity has to hear the person concerned
before the decision is taken, however it is imfiiaiesults from its factual enforcement. The
jurisprudence considers the principle to such apoimant rule which also includes other,
appraised principles such as right to have acocesHles, the duty to give reasons, the
reasonable duration of the process 2&tc.

The Handbook says that this principle guaranteesight for persons concerned to
submit facts, arguments or evidences to the auid®riThe right has a two-fold rationale: it is
part of the private person’s right to fair trial gases where an administrative authority takes
the initiative of an administrative procedure whietay affect the private person’s rights,
interests or liberties, on the other hand, it sti@llow the administrative authority to take the
best act possible, i. e. the act which is basedroaccurate and equilibrated assessment of
facts and arguments. Although persons concerned tievright to submit all kinds of facts,
arguments or evidence, the administrative autlesriwill, of course, often consider some of
the material as irrelevant and not base their aisnitive acts theredt.

The right to be heard cannot miss from the Hungafidministrative Procedural Code
either; the Code contains the rule as follows: “Chent has the right in a proceeding to make
a statement, or to refuse to make a staterfiefitie Code rules the right by ascertaining of
the relevant facts of the case, the statementeoélibnt hereby becomes evidence. Regulating
this institute as a right has dual consequencesinenhand, the client has a right to make a

82 ForTsAKIS, p. 209.

8 MiLLETT, p. 314.

8 See KaNsKA, p. 315.

8 See Case 17/7&ransocean Marine Paint Associatiff974] E.C.R. 1063.

8 scHwaRze, Jirgen: Enlargement, the European Constitutioth Administrative Law. International and
Comparative Law Quarterly, Vol. 53. Part 4. 2004973.

8 Handbook p. 18.

8 See Art. 51. Par. 1. of Ket.
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statement, he cannot be deprived from this rightth@ other hand, if the procedure was not
started ex officio, the client cannot be obligeddexlare and cannot be sanctioned for this
miss. Nevertheless, if the client exercises tlgstrihe has to be truthful;, on the contrary he
can be fined by the authorify.

9. Reasonable time limit

Public authorities shall act and perform their dagiwithin a reasonable time.

‘Slow administration is bad administration’, so tfaest handling of cases is a basic
criteria of good administratiof!. The principle bears with high importance in caségre a
permission or contribution must be provided by thalic administration before lawfully
practicing an activity. In that case it is essdritiathe applicant to get this permission as soon
as possible. If there would have been no time lfonitthe authority for reaching its decision,
the applicant would be in an uncertain situationao indeterminate time which would put a
considerable burden on him and would realize a fofarbitrariness.

It depends on many factors to decide what conesttgasonable time in a certain case
regarding the complexity of the case, the urgerfagaching the decision, the number of the
persons concerned, etc. On European level the [Egeconnecting to the European
Convention on Human Rights shows the method to rohte reasonable time, in
administrative cases inter alia. The use of thisgple is supported by the ‘principle of
silence’ which means if the administrative authoffiails to reach its decision within a
reasonable time, another empowered authority mpagrsise this situation.

Prompt expedition of any procedure for the deteatnim of private persons’ rights
and obligations is an intrinsic element of justit@ée promptitude requirement in respect of
procedures, which is also to be found in ArticleP@ragraph 1 of the European Convention
on Human Rights, is imposed further by the object¥ certainty of the law. In fact, before
an act terminating an administrative procedureakemn, the procedure remains pending and
hence the legal situation undefined; only this adstiative act opens the possibility of taking
action against the procedure or the final admiaiste act. That is why if a procedure requires
the taking of a formal administrative act at the ef it, the administrative authority involved

8 patvi, p. 281-282.
% See Kanska, p. 313.
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must complete the different stages of the procedndetake the act within a reasonable time.
This principle applies no matter whether the procedwvas initiated by the administrative

authority by itself or by a private person. A faduto act (silence or inaction) must, under
national law, either be considered, after a spegtifperiod of time, as equivalent to an act
(positive or negative decision) or be subject tsgildle control by an administrative or

judicial authority competent for that purpose (cohfor omission)’*

There are generally no precise time-limits on adstiative action within the EU law,
the duty of the administration to act within reasble time was recognised by the codfts.
The Court of Justice stressed out in many decidibaisthe infringement of a time-limit has
to be regarded to such a severe procedural midtekeit entails the annulment of the
decision?®

The Hungarian Constitutional Court developed tbgurement of reasonable time
primarily regarding administration of justice. Timeerpretation of the requirement of fair trial
in a broad sense includes the requirement of jydgpon the case within a reasonable period
of time, and it can justify the introduction of phffied forms of procedure, and in a certain
scope of cases even out-of-hearing administrateanbe accepted. Still, the requirement of
time-limits is only one of the elements of fairatyi and its enforcement shall not be
exaggerated to the extreme: it shall not gain pyi@ver other aspects of fair trial, and it shall
never violate another fundamental right. The ‘tigeened’ by restricting the right to defence
is no value significant enough to justify the liatibn of constitutional rights and
requirements. Such a consideration would be a snerektical attitude unworthy in respect
of the constitutional operation of the judiciarysggm, contradicting the court’s obligation to
examine the cases thoroughly, to weigh the evidente circumspection, to explore all the
aggravating and mitigating circumstances, and tpad just decision in line with the lait.

Regarding public administration, the Constitutio@alurt deduced the principle from
legal certainty which is an essential element efriile of law. It bears with high importance
that the conduct of the official, including the @nfimits of his procedure shall be calculable
for the individual. Public administration has arigdtion to exercise its power which means
that the officer has to reach his decision withe tdeadline prescribed by law; public

1 Handbook p. 20.

%2 See Case 120/73prenz v. Germany and Rheinlad-Pfa]2973] ECR 1471; Case T-81/9Bterhotel v.
Commissiorj1997] ECR [1-01265; Case 223/&8V v. Commissidi987] ECR 4617. Citing: KNSKA, p. 313.

% See Case 187/9Baarland et al. v. Ministry of Industfg988] E.C.R. p. 5037. Citing:cBWARZE, Jiirgen:
Developing principles of European administrative.|2ublic Law Summer 1993. Sweet & Maxwell Ltd., 1993.
p. 232.

4 See Decision 20/2005. (V. 26.)
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administration shall not have any discretion irs tield. The time limits of the procedure also
serve as guarantee for the public or individuakrest, therefore the principle of legal
certainty and rule of law would be infringed if thegislator has not provided effective
remedies for the client in case of breaching treltiees of the procedure.

The Hungarian Procedural Code uses the expressiofaiministrative time limit’
and ‘time-limit determined by law’ instead of reaable time. ‘Clients are entitled to receive
fair treatment and have the right for a decisiobeéadopted in their official affairs within the
time limits prescribed by law, as well as the rifgt use of their native language during the
course of proceedingS®1t should be stressed out that the administrative limit (i.e. the
time limit for reaching the final decision) is neabsolute, because it always depends on the
circumstances of the certain case (when does it, stdnen does it end, what kind of
procedural steps have to be executed within it vifédl out of the scope of administrative
time limit, etc.). The Hungarian Code of Adminigiva Procedure rules a general time limit
of thirty days as administrative time limit againgte former thirty days deadline.
‘Resolutions, rulings for the termination of theopeedings, and the rulings of appellate
authorities for the annulment of decisions of tingt instance and for reopening the case shall
be adopted within thirty days from the date spedifabove and measures shall be taken to
have the decision published within the same tinmitli A shorter time limit may be
established by any form of legislation, whereasrgér one may be established only by an act
or government decre&”’|t is important to mention the latest modificatiohthe Code which
states ‘where this Act fails to prescribe the timet for the execution of any procedural step,
the authority shall take measures without delay Wwithin eight days, for having the
procedural step in question carried ditAccording to this rule the authority cannot postgo
the act even if there is no specific time limit grebed.

10. Duty of reasoning

Appropriate reasons shall be given for any indiaddecision taken, stating the legal
and factual grounds on which the decision was talkerneast in cases where they
affect individual rights.

% See Decision 72/1995. (XII. 15.)
% See Art. 4. Par. 1. of Ket.

% Patv1, p. 150-156.

% See Art. 33. Par. 1. of Ket.
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The administrative act must be notified to all p&s concerned. In most legal
systems, an administrative act which has not begularly notified is not invalid but, as long
as the person concerned has not been regularlfiedotf it, it can not produce its legal
effects for that person. Reasons must be statediimg for all acts which may adversely
affect the rights or interests of private persoftse act itself should either state the reason
upon which it is based or clearly indicate whemsthreasons can be found. The statement of
reasons must be adequate, clear and sufficientillltnormally indicate the main facts,
arguments and evidence as well as the legal basigh@h the administrative authority based
the administrative acf. Statement of reasons — also called as justifinadibdecisions — is
such a basic principle that according to many asthid does not call for any particular
comments, as it is already widely accepted in altyuevery European legal systeffi.

The principle acts as a basic rule in the Européi@ian as well, it is among those few
which are grounded in a treaty of the CommuHityToday, in many Member States there no
longer exist any notable contradictions betweenonat law on the one hand and the
principles of administrative law established by tBCJ on the other. However, this
development is not so much based on influences ahr@unity law but rather on the
increasing significance of the European ConventdarHuman Rights and on the common
roots of many legal provisions German and Frenchimdtrative law. The convergence of
national administrative law principles become esgllgcapparent with regard to the question
of whether and to what extent reasons should bengier administrative decisions. In many
Member States the legislature has introduced aigaildn to give reasons for decisions of
individual cases only in the last decade while iarr@any, for example, this obligation is
explicitly laid down in the German law of admingtie procedure. In France, this
requirement has traditionally been regarded aseatiio an effective execution of the law by
the authorities, but nowadays changes are pert¢epliv England it remains to be seen
whether a general obligation to give reasons valhgacceptance in the English legal order.
However, hints in the courts’ judgments to thispext make clear that a considerable
potential exists for such a development. This dgwekent has possibly been accelerated by
the ECJ which in the Heylens judgment insisted uh@nrequirement of giving reasons, as a

% Handbook p. 20-21.

190 See BRTSAKIS, p. 210.

101 See ECC 190 and 191. Referring to isRdow, Carol: Global administrative law: the quest foinpiples
and valuesThe European Journal of International Lawol. 17, No. 1, 2006. p. 5.
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precondition for an ordered administration, for therpose of the protection of the four
freedoms of the common market and the guarantedesfuate legal protectidff

The duty to give reasons is not only a formal regment, but also a safeguard to
ensure that public administration decides carefullyerefore, the authority must state the
essential grounds on fact and law, as well as tiberia taken into account when reaching a
decision'® It is the competence of the public authority taide, how detailed shall the
reasoning be and how the notification shall hapfém authority determinates the extent of
the reasoning according to the decision concenregghrding to the aim of the duty which is
the evaluation of the decision for the per&¥n.

The Hungarian Constitutional Court defined the dotgive reasons from the view of
the justice instead of administration, regardingag an outstanding element of judicial
independence. ‘The basic criterion of judicial aityi is that the decision goes together with
the obligation of reasoning®

The Hungarian Administrative Procedural Code castaihe formal and material
requirements of the resolution in a uniform frambe resolutions shall contain the name of
the competent authority, the case number and thee i the officer in charge; the name and
home address or registered office of the obligoobligee, and the identification data the
client has supplied in the application; descript@fnthe subject matter of the case. In the
operative part the authority’s decision, and infation on the form of remedy available, the
place and the deadline for filing, and informatmm the remedy procedure, the name of the
special authority involved and the operative pdriit® assessment, the decision ordering
payment of the duties and fees charged for thegatings to the client, etc. In the disposition
the relevant facts of the case and the underlyideace, the evidence presented by the client
and found inadmissible, and the reason for thidifig, for resolutions adopted under the
principle of weighing and deliberation, the criteand facts employed, the explanation for the
special authority’s assessment, the statutes upbichwthe authority has adopted the
resolution. In the last part it contains the veand the time where and when the decision was
adopted, the name and title of the competent offi@ed the name and title of the issuer, if

192 scHwaRzE, Jiirgen: The convergence of the administratives laixhe EU Member StateSuropean Public
Law, Vol. 4. Issue 2. Kluwer Law International Ltd. 98 p. 197-198.

193551, p. 1521.

194 For the obligation of reasoning also $eecommendation No. R (87) 16 of the Committee pistdis to
member states on administrative procedures affgaifarge number of persori8dopted by the Committee of
Ministers on 17 September 1987 at the 410th meefitize Ministers’ Deputies)

195 Decision 54/2001. (XI. 29.)
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other than the competent officer and the signattitbe issuer of the resolution and the stamp
of the authority:®®

11. Execution of administrative decisions

Public authorities shall be responsible for the @xen of administrative decisions
falling within their competence. An appropriate teys of administrative or criminal
penalties shall, in principle, be established tcwe that private persons comply with
the decisions of the public authorities. Publictaarities shall allow private persons a
reasonable time to perform the obligations imposadthem, except in urgent cases
where they shall duly state the reasons for thiafoEEed execution by public
authorities shall be expressly prescribed by lawivdte persons subject to the
execution of a decision are informed of the procedand of the reasons for it.

Enforced execution measures shall be proportionate.

It is necessary to maintain the trust of privatespas in the administrative and judicial
system and that, for this reason, both decisionsatbsninistrative authorities entailing
obligations for private persons and judicial demsi in the field of administrative law
recognizing rights for private persons should beceked. The action of the administrative
authorities presumes that their decisions areieffity implemented by private persons and
the efficiency of justice requires that judicialctgons in the field of administrative law be
executed, in particular when they are addresseadtoinistrative authorities; moreover the
execution of administrative decisions should hagard to the rights and interests of private
persons. On the ground of the abovementioned, tlen€l of Europe made a
recommendation on the execution of administratind gudicial decisions in the field of
administrative law in which it was declared thatmier states should provide an appropriate
legal framework to ensure that private persons d¢pmth administrative decisions that have
been brought to their knowledge in accordance wthlaw, notwithstanding the protection
by judicial authorities of their rights and intei®esThe use of enforcement by administrative
authorities should be subject to the following gueees: enforcement is to be expressly
provided for by law; private persons against whéwa decision is to be enforced are to be

given the possibility to comply with the adminidtva decision within reasonable time except

198 See Art. 72. Par. 1. of Ket. and1®1, p. 341-355.
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in urgent duly justified cases; the use of and justification for enforcement are to be
brought to the attention of the private personsragjavhom the decision is to be enforced; the
enforcement measures used including any accomgamgonetary sanctions are to respect
the principle of proportionality’”’

Administrative execution is the enforcement of abligation prescribed by an
administrative act in case of the lack of voluntéuifilment of the obligatio® Therefore
execution is connected to the field of law enforeatrwhich is primarily pecuniary and shall

only exceptionally affect the person of the indivadi*®®

12. Compensation

Public authorities shall provide a remedy to priggbersons who suffer damages
through unlawful administrative decisions or neghge on the part of the
administration or its officials. Before bringing @ans for compensation against
public authorities in the courts, private personaynfirst be required to submit their
case to the authorities concerned. Court ordersirgfgpublic authorities to provide
compensation for damages suffered shall be execowtitdh a reasonable time. It
shall be possible, where appropriate, for publictrerities or private persons
adversely affected to issue legal proceedings agquuablic officials in their personal

capacity.

Compensation is considered as a part of judiciaigation by many authors, however
it notably has separate characteristicc. Compensatias also been arise in a former
recommendation, on the following way: Reparatioawth be ensured for damage caused by
an act due to a failure of a public authority to@oct itself in a way which can reasonably be
expected from it in law in relation to the injurpdrson. Such a failure is presumed in case of
transgression of an established legal tflefhis provision defines the factors which must be
present for public liability to arise. The standaf conduct which public authorities might
reasonably be expected in law to observe dependhein tasks and the means at their

197 Recommendation Rec (2003) 16 of the Committee bistelis to member states on the execution of
administrative and judicial decisions in the figfladministrative law(Adopted by the Committee of Ministers
on 9 September 2003 at the 851st meeting of théshis’ Deputies)

198 paTVI, p. 577.

199 About administrative enforcement seerd, p. 577-621.

110 Recommendation No. R (84) 15 of the Committee nistdis to member states relating to public lidili
(Adopted by the Committee of Ministers on 18 Sefteni1984 at the 375th meeting of the Ministers'udieg)
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disposal. Public authorities must consequentlynke position to perform a series of tasks and
provide a number of services to the community, deénition, scope and nature of these
activities being established by legal rules. Wheulalic authority fails to comply with a duty
required by the legal rules and damage to citisgissies, it should be possible for the latter to
obtain reparation from the public authority in qu@ms regardless of any personal liability of
the agents or officials who caused the damage.

‘Administrative authorities shall be subject toithability for damages caused to the
client by any unlawful proceedingS:* This Hungarian administrative rule is in conforynit
with the ancient requirement of the rule of lawtistathat the state has to be liable for the
damages caused for the citizens; referring to @svgs the government cannot avoid
responsibility, the general rules of private lavs lta be applied to this field. Therefore, the
compensation for the damages caused by the adratiost is regulated in the Hungarian
Civil Code as follows: ‘Liability for damages caudsby the public administration shall be
determined when the damage cannot be obviated avittmary remedies or the aggrieved
party has already taken these remedi&sOnly damages with administrative nature, i.e. in
connection with the administrative activities exsed with governmental power or

administrative malpractices shall be considereatiministrative damages?

13. Participation

Unless action needs to be taken urgently, publith@ities shall provide private
persons with the opportunity through appropriate ame to participate in the
preparation and implementation of administrativeeid®mns which affect their rights

or interests.

The principle was detailed in a former recommermatatf the Council of Europe?
That recommendation declared that the persons omegtemust be informed of the main
features of the proposed action. Such informatlooukl enable them to determine whether
and in what way they are or may be affected bypilmgect. Depending on the scale of the

111 5ee Art. 4. Par. 2. and 3. of Ket.

112 See Act 4 of 1959 on the Hungarian Civil Code &49. Par. 1.

113 See Decision PK 44. of the Supreme Court of Hungar

114 SeeRecommendation No. R (87) 16 of the Committee ofstdis to member states on administrative
procedures affecting a large number of pers@hdopted by the Committee of Ministers on 17 Sejiter 1987

at the 410th meeting of the Ministers’ Deputies)
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project and the number of persons potentially &@cthe information methods used, either
individually or in combination, could include thellbwing: circular letter, notice in the town
hall, notice at the future site of the project, [bnnouncement in the local or regional press,
exhibition with plans and scale models, etc.

The Hungarian Administrative Procedural Code presidthe opportunity of
participation for the clients who constitute a quitide range of person. According to the
general notion ‘client shall mean any natural galeperson and any association lacking the
legal status of a legal person whose rights oruawiterests are affected by a case, who is
subjected to regulatory inspection, or who is thejext of any data contained in official
records and registerS:® The right of participation is connected to theqemural position of
being affected; there must be a causal link betwbenprocedure of the authority and the
right or lawful interest of the person concernetie general notion is detailed later by the
Code: ‘An act or government decree may define #reagns who can be treated as clients - in
connection with certain specific types of casesthaut prejudice to Subsection (1). Without
prejudice to what is contained in Subsection (L)p\waners of real estate properties located in
the impact area specified in the relevant legistatas well as any person whose right related
to such properties has been registered in theestale register shall also be treated as clients.
The rights of clients are also conferred upon tbdids of vested competence, other than
those patrticipating in the case in the capacitgrofuthority or special authority. In specific
cases interest representation organizations magsted with the rights of clients, as well as
non-governmental organizations whose registeregitaes are oriented for the protection of

some basic rights or the enforcement of some pirikecest.**®

4. Conclusions

Modern states assign to public administration weiduties and powers in order to
meet its increased obligations. The scope of thmiradtrative functions is basically
determined by three factors: the objectives, piegiand values of modern democracies and
their legal framework; the technical, human andnetoic resources which administrative

authorities have at their disposal, and the trubickv is placed in the efficiency of the

115 5ee Art. 15. Par. 1. of Ket.
116 See Art. 15. Par. 2-5. of Ket.

31



administrative apparatd$’ The range of administrative activities goes frole tclassic
minimum functions of defense, levy of taxes, edicatetc. to newer ones like social
security, health care, protection of environment, & must be stressed out that in some
countries there is now a grooving tendency to hared certain public functions to be carried
out by private entities instead of public bodies.

The variety of tasks assumed by public adminisiratfor the benefit of the
community as a whole often affects traditionallptected competing private rights. A fair
balance must be struck between them and the puabdiest. This is the role of administrative
law which, thus, appears not only as the instrumadnth organizes the public administration
but also the law that regulates the exercise ofttrainistrative powers and provides for the
control of its use. Clear rules and principles bétt latter branch of administrative law
strengthen the certainty of law in this area amtlice the possibility of arbitrariness, without
curtailing the necessary legal margin of discretwhich must be left to administrative
authorities for the sake of fair and efficient mgement of public affair§:®

"7 Handbook p. 5.
118 Handbook p. 5.
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