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Introduction

The idea that legitimate government should embody the “will of the
people” has a long history and appears in many variants. As the
beneficiary of this rich heritage, the concept of deliberative democ-
racy that has emerged in the last two decades represents an exciting
development in political theory. Broadly defined, deliberative democ-
racy refers to the idea that legitimate lawmaking issues from the
public deliberation of citizens. As a normative account of legitimacy,
deliberative democracy evokes ideals of rational legislation, partici-
patory politics, and civic self-governance. In short, it presents an
ideal of political autonomy based on the practical reasoning of citi-
zens. But is this ideal feasible or even desirable? What exactly is
public deliberation? Given the complex issues that confront contem-
porary societies, is an intelligent, broad-based participation possible?
In societies as culturally diverse as our own, is it reasonable to expect
deliberating citizens to converge on rational solutions to political
problems? Does deliberation actually overcome or only exacerbate
the more undesirable features of majority rule?

The essays in this volume address questions such as these, whose
importance for contemporary constitutional democracies can hardly
be overestimated. The volume is divided into two parts. In part 1, we
provide a selection of some of the more influential essays in the
revival of deliberative models. The essays in part 2, the majority of
which were presented at the Second Henle Conference held at Saint
Louis University in April 1996, represent the latest round of attempts
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by some leading political theorists to elaborate the idea of delibera-
tive democracy. Before indicating the range of positions the reader
will find in these essays, though, we shall establish the context by
reviewing some earlier trends in democratic theory that set the stage
for the revival of the deliberative model.

Conceptions of legitimate government have been a site of intense
conflict—both in theory and in practice—since the onset of moder-
nity. To understand what is at stake in deliberative politics, we must
give one issue particular attention. On one side are theorists who
emphasize the plurality of citizens’ interests and the potential for
civil strife; on the other are those who see possibilities for civil
harmony based on a commonality of interests, values, or traditions.
On the standard reading of the classical moderns, liberal theorists
such as Thomas Hobbes and John Locke are pitted in this debate
against civic republicans such as James Harrington and Jean-Jacques
Rousseau. Although the idea of deliberative democracy does not
necessarily lead to republicanism and does not preclude a keen
awareness of social conflict, it arises on the terrain staked out by
the debates between these two traditions. For a democracy based
on public deliberation presupposes that citizens or their repre-
sentatives can take counsel together about what laws and policies
they ought to pursue as a commonwealth. And this in turn means
that the plurality of competing interests is not the last word, or
sole perspective, in deciding matters of public importance. The
problem, to use Kant’s terms, is to bring about “the public use of
reason.”

Perhaps the critical question along this axis of debate is whether
citizens with a variety of individual interests can also come to affirm
a common good in some sense. This question has become especially
clear in the twentieth century. The theories of democracy dominant
in the middle part of this century were generally suspicious of public
deliberation. Several theoretical developments ratified this an-
tipopulist sentiment. The first was the elitist theory of democracy
propounded by Joseph Schumpeter and his disciples. Driven by the
empirical findings of political sociology, which suggested that citi-
zens in modern democracies were politically uninformed, apathetic,
and manipulable, and also by the history of the rise of National
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Socialism, which suggested that participation could be downright
dangerous, this theory tended to emphasize stability at the expense
of popular participation. In the tradition of Max Weber’s pessimistic
realism about politics (as the place where “gods and demons fight it
out”), Schumpeter concluded that “there is, first, no such thing as a
uniquely determined common good that all people could agree on.”
In this vision, governance was best left in the hands of leadership
elites, and democracy was reduced to a negative control over leaders
through the possibility of turning them out of office at the next
election.! To be sure, Talcott Parsons and his followers opposed
self-interested and Hobbesian approaches and offered a less pessi-
mistic view of democratic stability: indeed, Parsons’s account of value
consensus and the expansion of citizenship pointed toward central
motifs of participatory politics. However, Parsonian functionalism
employed a theoretical strategy that could not go very far in the
direction of a deliberative model.?

In a second influential development, democratic theorists re-
treated enough from sociological realism to model the competitive
political process on rational-choice assumptions. Anthony Downs
attempted to apply economic categories to politics, suggesting that
parties function as entrepreneurs who compete to sell their policies
in a market of political consumers.® The economic theory of democracy
was spawned by this union between empirical assumptions about
actors’ motivations and the formal techniques of the theories of
games and social choice.* Although this approach introduced a
more rationalistic view of the citizen and was more optimistic about
the responsiveness of government to the citizens’ prepolitical inter-
ests, it followed Schumpeter’s approach on at least two key points: it
viewed citizens primarily as passive consumers who exerted demo-
cratic control primarily through voting, and it conceived the political
process as a struggle for power among competing interests rather
than as a search for the common good.? Like sociological realism,
the economic view precluded active public deliberation by citizens
about a common good. One could perhaps speak of voting as a
mechanism for aggregating individual preferences, but, as social
choice theorists pointed out, aggregation mechanisms do not yield
a public opinion about a common good. Indeed, given sufficient
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diversity of preferences, the theory suggests that there is no such
good that is acceptable to all citizens. According to some, the results
of social choice theory led to a critique of populism.®

These two developments, one sociological and the other eco-
nomic, were the two main sources for liberal democratic theory up
to 1970. The central motifs of these lines of research also had an
impact on constitutional theory. In this context, the pluralist model of
democracy proposed by Robert Dahl and others provided an influen-
tial framework for interpreting Madisonian democracy. Dahl was
interested in the social conditions under which egalitarian demo-
cratic ideals could be approximately realized in complex industrial-
ized societies. In line with James Madison’s Federalist Paper no. 10, he
identified competition among group interests as a crucial condition
for democracy. Although Dahl’s decentralized, “polyarchal” version
of pluralism shed much of Schumpeter’s elitism, it retained the
emphasis on competition, interests, and voting.”

This climate was a rather inhospitable one for conceptions of
public deliberation about a common good. Although other theorists,
such as John Dewey and Hannah Arendt, were prominent in postwar
political theory, the competitive-pluralist trend only began to reverse
itself in the late 1960s. This reversal can be traced, at least in part,
to broad dissatisfaction with the debacles and anonymity of liberal
government (e.g., the war in Vietnam and the increasing perception
that decision making in government was bureaucratic and beyond
the control of citizens). More specifically, leftist political activism,
with its emphasis on participatory democracy, sparked renewed in-
terest in the possibilities for consensual forms of self-government.®

The theoretical critique of liberal democracy and revival of par-
ticipatory politics gradually developed through the 1970s.° It was
only in the 1980s, however, that a concept of deliberative democracy
began to take definite shape. The term “deliberative democracy”
seems to have been first coined by Joseph Bessette, who argued
against elitist (or “aristocratic”) interpretations of the Constitution.!”
Bessette’s challenge joined the chorus of voices calling for a partici-
patory view of democratic politics. These theorists questioned the
key assumptions underlying the earlier economic and pluralist mod-
els: that politics should be understood mainly in terms of a conflict
of competing interests—and thus in terms more of bargaining than
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of public reason; that rational-choice frameworks provide the sole
model for rational decision making; that legitimate government is
minimalist, dedicated to the preservation of the negative liberty of
atomic individuals; that democratic participation reduces to voting;
and so on. In a more positive vein, they took their cue from a variety
of deliberative contexts and motifs: direct democracy, town-hall
meetings and small organizations, workplace democracy, mediated
forms of public reason among citizens with diverse moral doctrines,
voluntary associations, and deliberative constitutional and judicial
practices regulating society as a whole, to name just a few.!!

The Idea of Deliberative Democracy: Major Statements

The papers in part 1 should give the reader a sense of the key
theoretical issues that were initially raised with the concept of delib-
erative democracy. Deliberative theorists are in general agreement
on at least this: the political process involves more than self-inter-
ested competition governed by bargaining and aggregative mecha-
nisms. But rejection of the rational-choice model leaves the further
question unanswered: what, positively speaking, differentiates politi-
cal behavior from market behavior? The first essay in part 1, Jon
Elster’s “The Market and the Forum,” provides a helpful initial
orientation by distinguishing two different answers to this question.
Both views agree that politics involves a public activity that cannot
be reduced to the private choices of consumers in the “market.”
Both agree that political engagement requires citizens to adopt a
civic standpoint, an orientation toward the common good, when
they consider political issues in the “forum.” On the view repre-
sented by such thinkers as John Stuart Mill and Hannah Arendt,
however, this transformative power of politics makes democratic en-
gagement an end in itself; deliberative democracy should be advo-
cated precisely because of the beneficial educative effects it has on
citizens. Elster argues that this view is incoherent. Although we may
applaud democratic politics because of its educative “by-products,”
we should advocate it only if it has inherent advantages as a method
of deciding political questions. In contrast, Elster sees politics as
involving both market and forum institutions, since it is “public in
nature and instrumental in purpose.”
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Elster’s essay brings out two key elements in the deliberative con-
ception of democracy: that political deliberation requires citizens to
go beyond private self-interest of the “market” and orient themselves
to public interests of the “forum”; and that deliberation from this
civic standpoint is defensible only if it improves political decision
making, especially with regard to achieving common ends. Both
points invite further questions. Exactly how, for example, should one
conceive the civic standpoint and public good? The classical civic-
republican view stemming from Plato and Aristotle conceived the
common good substantively, in terms of shared traditions, values,
conceptions of virtue, and so forth. The quality of deliberation re-
quires insight into, and the retrieval of, these traditions and values.
However, the republican answer is plausible today only if one defines
the relevant traditions more pluralistically and procedurally; here
the American constitutional tradition has provided sympathetic
theorists such as Frank Michelman and Cass Sunstein with a fruitful
starting point.'?

In developing his conception of politics as “public in nature,”
Elster alludes to a somewhat different approach to the common
good: Jurgen Habermas’s idealized model of rational, consensus-
oriented discourse. According to Elster’s reading of this model, en-
gagement in political debate has an inherent tendency to produce
in participants an openness to considerations of the public interest.
But this leads to further questions regarding the nature, likelihood,
and desirability of consensus in pluralistic and time-constrained po-
litical settings.!® To answer the questions that Elster raises, one must
say more about the normative standards for rational consensus, the
relation between deliberation and decision, and proper institutional
design.

In his “Popular Sovereignty as Procedure,” Jirgen Habermas at-
tempts to provide a normative response to such questions that is
both historically and sociologically plausible. Habermas asks whether
the radical democratic ideals associated with the French Revolution
can still speak to us today. His answer seeks to combine the best
features of the two dominant conceptions of democracy: civic repub-
licanism and liberalism. As in civic republicanism, Habermas wants
to develop the participatory features of democracy; as in liberalism,
he wants to emphasize the role of institutions and of law. Because he
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takes the disillusioning sociological literature—in particular, systems
theory—so seriously, the central question for Habermas is this: how
can the normative force of reasons generated by the public delibera-
tion of citizens have an effect on government administrations that
respond only to power? The key to his solution lies in the internal
relation between the exercise of political power and the rule of law:
in constitutional regimes, government officials are at least con-
strained by the arguments and reasons that have held up in the
public sphere. Insofar as a broadly dispersed, “subjectless communi-
cation” among citizens is allowed to develop in autonomous public
spheres and enter into receptive representative bodies with formal
decision-making power, the notion of popular sovereignty—a demo-
cratically self-organizing society—is not beyond the pale of feasibility.

Models such as Habermas’s differ from updated republicanism
and rights-based liberalism by elaborating an idealized deliberative
procedure as its point of departure. In the next two essays, Joshua
Cohen and John Rawls try to work out the philosophical details of a
conception of political justification based on deliberation and public
reason. The third essay in part 1, Joshua Cohen’s “Deliberation and
Democratic Legitimacy,” provides a good example of how such an
ideal proceduralism could be elaborated. Like Habermas, Cohen
defines political legitimacy in relation to an ideal consensus: “out-
comes are democratically legitimate if and only if they could be the
object of a free and reasoned agreement among equals.”'* Similar
to Elster in his discussion of the constraints of the forum, Cohen
maintains that the orientation toward reasoned agreement should
constrain citizens to focus their proposals on the common good. But
Cohen takes a step beyond Elster by specifying procedural standards,
such as freedom and lack of coercion and the formal and substantive
equality of participants, designed to preserve autonomy and guard
against objectionable deliberative outcomes. Cohen then goes on to
argue that his ideal procedure provides a suitable model for demo-
cratic institutions, one that should be broadly acceptable, stable, just,
and institutionally feasible, given the proper mediating structures
(such as voting and party competition).

As Cohen has argued elsewhere, an ideal procedural model pro-
vides the basis for an “epistemic” interpretation of democratic out-
comes.!® This interpretation presupposes that deliberation involves
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a cognitive process of assessing arguments and forming judgments
about the common good, and that there is some standard, inde-
pendent of the actual process, according to which the outcome of
deliberation is either correct or incorrect. Because the relevant stan-
dard is an ideal procedure, correctness does not imply a realist or
metaphysical conception of political truth or the common good.
Rather, the ideal procedure specifies the counterfactual conditions
for public debate and practical reasoning that would allow for the
best possible discussion of a political issue on the merits; conse-
quently, an agreement reached under such conditions defines the
best solution possible for the available information and arguments.
One can then construe real democratic procedures as imperfect
approximations of this ideal. Hence, an epistemic interpretation
suggests how one might address the second key tenet of the delib-
erative model, the claim that deliberation should improve decision
making. As Cohen puts it, a real decision-making procedure could
at least provide “evidence” for the correct political judgment insofar
as the real procedure is properly designed to reflect the require-
ments of the ideal.'®

Whether Cohen’s proposal holds up or not, it opens up the large
area of research having to do with the relationship between delib-
eration and democratic decision making—whether and how delib-
eration improves decisions, how these two are best linked, and so
forth. Such questions can be studied from a number of perspectives.
Some theorists, for example, have called for more collaboration
between deliberative democratic theory and rational choice the-
ory.!” Others have attempted to resurrect Condorcet’s Jury Theo-
rem, whose epistemic analysis of voting suggests obvious points of
contact with an epistemic model of deliberation.!® However, the
epistemic interpretation is in tension with other features of demo-
cratic decision making, as discussion in part 2 will show.

The last essay in part 1, John Rawls’s “Idea of Public Reason,” takes
a closer look at the connection between deliberation and the com-
mon good. Rawls thus brings us back to the first tenet of deliberative
democracy, that deliberation constrains citizens to cast their propos-
als in relation to the common good. Only now the main challenge
to deliberation lies not in the competition of private interests but in
the plurality of normative conceptions of the good and worldviews.
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Not content with vague assumptions, Rawls seeks to elaborate exactly
what such an orientation substantively requires at the level of public
reason-giving in pluralistic settings. For Rawls, this means “forswear-
ing the whole truth” and basing one’s proposals on widely accepted
“plain truths.” At least for constitutional essentials and issues of
justice, the “duty of civility” normally precludes appeals to compre-
hensive doctrines: political association should rest on shared politi-
cal values, which provide public reasons that “all might reasonably
be expected to endorse.”? Although this commitment presupposes
a background consensus on political values and constitutional essen-
tials, it does not define correct outcomes against an ideal consen-
sus—here Rawls’s model of deliberation differs from Habermas’s
and Cohen’s. Rawls is concerned to specify the limits of the public
use of reason.

Rawls concludes his essay by considering difficulties raised by par-
ticular cases, such as the use of religious appeals in the antislavery
and civil rights movements. Here he allows for some use of compre-
hensive doctrines, to the extent that they “support” the public use
of reason. In the postscript, which is taken from the new introduc-
tion to the paperback edition of Political Liberalism, Rawls further
expands his conception into a “wide view of public reason,” which
allows even greater scope for appeals to comprehensive doctrines
and for more radical forms of criticism of the sort that Habermas
finds missing in his account. The postscript also highlights the “cri-
terion of reciprocity” that governs public reason. Rawls’s recent work
articulates a conception of justification that is committed to both
pluralism and publicity, specifying a kind of politics that is consistent
with his claim in Theory of Justice (sec. 6.4) that the ultimate form of
practical rationality is deliberative. Norms of reasonableness and
reciprocity govern and limit the public use of reason by citizens in a
pluralistic society.

Reason, Politics, and Justification: The Process, Conditions, and
Goal of Deliberation

The essays in part 2 continue the work of specifying the details of
the ideal of deliberative democracy. They primarily address contro-
versies that have emerged after the initial statements of Elster,
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Habermas, Cohen, and Rawls. Perhaps the main focus of these dis-
putes is the relation between reason and politics in a democracy
based on the ideal of achieving “reasoned agreement among free
and equal citizens under ideal conditions.” Even if existing proce-
dures and practices are broadly fair and democratic, they might not
yet be deliberative; they might not promote such agreement, offer
sufficient opportunities for public input, or the requisite access of
citizens to relevant public arenas. A fully developed and practical
version of the deliberative ideal adequate to this constructive task
would require at least four aspects. First, it would have to specify a
goal for deliberative decision making: should this goal be consensus,
or something weaker such as cooperation or compromise? Second,
it would have to say more about the process of deliberation, involving
public discussion, formal institutions and various methods of deci-
sion making. How does such a process improve the quality of deci-
sion making, particularly its epistemic value? Third, it would have to
specify certain conditions necessary for deliberation to be democratic,
and these are usually discussed broadly as freedom and equality of
citizens. But in what sense are citizens to be free and equal in
deliberation? How are freedom and equality related to each other?
Finally, the conditions of deliberation also must be shown to apply,
even if only approximately, to current social conditions, including
increasing cultural pluralism and social complexity. Should delibera-
tive democracy take into account group identity as pluralists urge,
or should it adopt a normative individualism as liberals insist? What
role should experts play? Different ways of specifying the goal, proc-
ess and conditions of deliberation lead to quite different concep-
tions of a practical relation of reason to politics, ranging from David
Estlund’s epistemic proceduralism, to Joshua Cohen’s emphasis on
consensus, to Gerald Gaus’s and Thomas Christiano’s doubts regard-
ing the importance of deliberation as a method for discovering
political truths.

Before turning to such issues, some background might be needed
to put the current discussion in the context of the debate among
deliberative theorists. David Estlund’s previous work provides a good
starting point for this purpose. In various papers, Estlund has
pointed out a fundamental ambiguity in the conception of political
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justification implied by the ideal proceduralist conceptions of
Habermas, Michelman, and Cohen, among others.?’ He has rejected
claims that a purely proceduralist conception of justification can
provide the basis for deliberative democracy, and for that reason
rejects any conception of legitimacy according to which the agree-
ment of citizens is constitutive of the correctness of a particular deci-
sion. Claims about the constitutive character of procedures for
justification are quite common among defenders of deliberative de-
mocracy, who see procedural justification as an alternative to appeals
to metaphysical truths or moral expertise.?! Indeed, deliberative
democracy accepts the liberal insistence that such appeals cannot
provide convincing public reasons in democratic debate. However,
if one identifies rightness with what citizens agree upon in an insti-
tution that approximates an ideal procedure, then it is difficult to
underwrite some of the central claims of the deliberative ideal: that
public deliberation somehow improves the quality of decisions; that
deliberation makes it more likely for outcomes to be rational, well-
justified, true, or just. For such epistemic claims to be defensible,
Estlund argues, it seems that deliberative theorists must appeal to a
procedure-independent standard of correctness or truth (whatever
it may be). Estlund’s argument is therefore conceptual: the very idea
of a cognitive judgment involves appeals to “objective standards.”
This contrasts with the view that Estlund calls “fair proceduralism,”
which claims only that decisions are legitimate or fair to the extent
that they are based on the equal power of citizens over outcomes.
In his essay in this volume, Estlund sets forth one of the basic
themes of the second part of the volume: how are deliberative pro-
cedures related to political justification and legitimation? As he
refines his argument for “epistemic proceduralism,” the basic lines
of dispute among deliberative theorists about political justification
and thus about the goal of deliberation become clear. Representing
one view are theorists such as Estlund, who defend deliberative
procedures in terms of their epistemic value. A second position is
staked out by Cohen and followers of Habermas, who defend the
weaker epistemic claim that democratic procedures and their goal
of consensus embody norms of reasonableness or communicative
rationality. Finally, there are defenders of fair proceduralism, such
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as Christiano and Gaus, who acknowledge the intrinsic or instru-
mental significance of deliberation but sever it from the question of
justification.

Frank Michelman’s contribution shows the political stakes in-
volved in what may seem a rather abstract philosophical debate
about justification, independent standards, and epistemic values in
deliberation. Employing a new color scheme to designate the advo-
cates of deliberation, Michelman describes deliberative democracy
as an overall political program: the program of the “blue” party.
Michelman then asks whether deliberative democracy is a practical
ideal in a specific sense: not in terms of its feasibility, but rather in
terms of whether its goals conceptually cohere on the practical level.
Michelman argues that the practical goal of “blue” thought is tied to
popular sovereignty: to “the ongoing project of authorship of a
country’s laws by the country’s people in some nonfictively attribut-
able sense.” According to Michelman, however, the special recursive-
ness or circularity built into his ideal confronts its advocates with a
practical dilemma. On the one hand, the people make the laws; on
the other hand, basic or fundamental laws must already be in place
for the process of deliberation to begin. Specifically, there is a
conflict between the blue commitment to “deep democracy” and to
liberal deontological principles such as rights that are the basis for
decisions among free and equal citizens. All of these deontological
ideals are “process-bound” and thus open to political debate; at the
same time, this very process of debate presupposes deontological-lib-
eral principles as conditions of its possibility. Michelman’s solution
to this “regress problem” is pragmatic: if the ongoing practices of
making laws are sufficiently self-critical, then we can accept both
sides of the dilemma in practice. That is, if the people not only make
the laws but also revise their practices of self-determination when
these violate their ideal of political rightness, then it is possible to
combine respect for persons with the commitment to a norm of
political truth internal to the deliberative process.??

Much like Michelman, Estlund has the goal of cutting through
some of the dilemmas and antinomies that are built into the delib-
erative ideal. In his essay, Estlund wants to show how a proceduralist
account of legitimacy is compatible with epistemic criteria of right-
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ness, that is, standards of justice and the common good that are
independent of actual procedures (though not necessarily of all
conceivable procedures or ideal procedures). Reinforcing his earlier
arguments on the link between deliberation and truth, Estlund ar-
gues against attempts to eliminate or moderate the epistemic value
of deliberation. “Fair deliberative proceduralism,” for example,
drops epistemic claims and highlights instead the fairness of delib-
eration or equality of voice; but why settle for this when we can have
procedures that are both fair and improve reasons? Habermasian
attempts to construct a moderate position—which identify the
epistemic standard with a conception of reason embodied in the fair
procedure—must either collapse into fair proceduralism or invoke
independent standards of good reasons.?> At the same time, one
must also avoid the overly epistemic view associated with correctness
theories, which identify legitimacy with correctness of outcome.
Such views—which Estlund attributes not only to Plato, Rousseau,
and Condorcet but also to Cohen—threaten the democratic charac-
ter of deliberation and make it difficult to account for how minority
views are to be respected.

The “epistemic proceduralism” that emerges from this dialectic
links legitimacy with deliberative procedures that have an imper-
fect tendency to produce epistemically correct outcomes. On this
view, a procedure such as majority rule is legitimate because it is
both fair and epistemically superior to alternative procedures.
Armed with this set of distinctions, proponents of deliberation
might begin to solve some of the conceptual difficulties raised by
Michelman’s antinomy. Epistemic proceduralism corrects for the
excesses of deep democracy, including deference to the general will
as an independent standard of correctness. In light of the weaker
standard of democratic legitimacy, for example, we need not appeal
to the cognitive capacities of individuals (which, as Gaus insists, the
empirical evidence shows to be often rather suspect), but to more
general and more easily attainable social/structural and institutional
considerations.

By directly challenging the sort of epistemic claims advanced by
Cohen or Estlund, Gaus and Christiano develop nonepistemic ver-
sions of the deliberative ideal, both of which do not depend on the
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goal of consensus or correctness. Both think that the facts of deep
disagreement challenge the core assumptions of proceduralism: that
each citizen must be given reasons that he or she could accept, or
at least not reasonably reject. But for Gaus and Christiano the social
fact of deep disagreement means that we must reject the idea that
any procedure, even a deliberative one, could be the source of
political justification. For Christiano, procedures themselves can be
evaluated by an independent standard, but that standard is the norm
of equality that ensures the fairness of the result of discussion and
voting by giving each citizen equal influence in the decision-making
process. The standard here is thus moral rather than epistemic: it is
the equal respect due to persons that is intrinsic to justice. Thus, the
significance of deliberation is not that it produces better justifica-
tions or more informed decisions, but rather that it approximates
the intrinsic standard of political equality. Besides such intrinsic
worth of a properly constituted deliberative process, deliberation
can also have instrumental value, such as increasing understanding
in a community. According to Christiano, the dilemmas facing delib-
erative democracy around issues of intractable disagreement can be
avoided by uncoupling deliberation from epistemic values and the
goal of maximizing agreement. Gaus, too, rejects consensus as the
goal of deliberation on conceptual and empirical grounds. While
emphasizing the problem of disagreement, unlike Christiano he still
insists on the use of reason and public justification in politics. But
he rejects any appeal to the norm of reasonableness, which requires
what Joseph Raz has called the internally incoherent stance of
“epistemic abstinence.” The problem with reasonableness for Gaus
is that it gives us a hopelessly thin principle of public justification
that is unsuitable to deliberative democracy: it provides no basis for
judging any substantive proposals about basic political issues. He
thus proposes a form of “adjudicative democracy,” which accepts the
fact of fundamental and intractable disagreements between persons
and groups. Like Christiano’s goal of fairness through equality, Gaus
sees democracy itself as an umpiring mechanism by which all parties
seek public, rational, and most importantly impartial adjudication of
their differences. Whatever one’s view of the results of these debates
about justification, one thing is clear: the facts of pluralism and
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persistent disagreement must now be made central to any case for
epistemic improvement as a goal of deliberation.**

Deliberative Democracy as a Substantive Ideal: Equality, Pluralism,
and Liberty

The remaining essays by Knight and Johnson, Bohman, Richardson,
Young, and Cohen concern more substantive issues about the proc-
ess and conditions necessary for deliberative democracy: political
equality, cultural difference, the formation of joint intentions, and
the role of the substantive liberal and egalitarian values that inform
deliberative procedures. Taken together, they show not only the
variety of positions within deliberative theory, but also the robustness
of the deliberative ideal in dealing with the problems facing contem-
porary democracy.

Rather than focusing on the outcome of deliberation, Bohman
and Knight and Johnson take up the most fundamental condition
of deliberation for either epistemic or nonepistemic versions: politi-
cal equality. Both essays develop substantive conceptions that at-
tempt to go beyond merely building equality into procedures, ideal
or otherwise. Certainly, procedural equality, understood as the
equality of opportunity to participate in political decision making, is
crucial for democratic legitimacy. But deliberative democracy also
requires elaborating the substantive aspects of political equality ap-
propriate to its particular ideal. Whereas for Knight and Johnson this
is “equal opportunity of access to political influence,” for Bohman it
is “equally effective social freedom.” In order to develop procedural
aspects of equality, Knight and Johnson turn to analogies to the
axioms of social choice theory; Bohman, by contrast, develops this
aspect of political equality in terms of Habermas’s ideal speech
situation where all have equal opportunity to speak. But the main
innovation in both essays is to develop the more substantive account
in which the work of Amartya Sen on “capability equality” is the
primary inspiration.?’ Knight and Johnson argue that this approach
has considerable advantages over the Rawlsian approach and answer
objections put forward by Cohen that the resource-based account is
more practically useful. However, they see problems with Sen’s
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account, even as it is modified by Bohman to accommodate the
uncertainties of social freedom and the inequalities that undermine
effective democratic participation in political deliberation.

The difficulties motivating the turn to Sen’s conception of capa-
bility equality are not only the weaknesses of procedural equality of
opportunity and equality of resources, but also the possible elitism
of deliberative theories. Deliberative conceptions of democracy must
have demanding requirements of political equality, if they are not to
favor the more virtuous, the better educated, or simply the better
off. Even if the design of deliberative institutions must ensure that
all citizens have the equal opportunity to influence political deci-
sions, the capacity to make effective use of such opportunities may
vary widely whenever there are considerable differences in wealth
and power among the citizenry. Bohman argues that a capabilities-
based account begins by establishing a minimum threshold for
equality in political decision making: that citizens must be capable
of adequate political functioning, such that they are able to avoid
being consistently included or excluded from the decision-making
process. This threshold of adequate public functioning marks the
“floor” of “political poverty,” below which citizens cannot reasonably
expect to be able to influence the outcomes of deliberation. It
establishes a “ceiling” as well, when citizens have so much social
power as to be able to causally influence outcomes without enlisting
the cooperation of others. The problem of intermediate cases raised
by Knight and Johnson can be solved in a preliminary way by con-
sidering the effects that differences in the extent of both effective
agency and social freedom among differently situated deliberators
may have on outcomes.

Richardson and Young focus on a different practical issue for
deliberative democracy: who are the subjects of deliberation? To
whom or to what do the norms of freedom and equality apply?
Richardson proposes that the dispute between epistemic and fair
proceduralism can best be resolved by shifting the focus of the
debate. Instead of seeing agreements about truth or fairness as the
outcome of deliberation, deliberation is the process by which “par-
tially joint intentions” are formed and acted upon. Richardson
opens up the conceptual space between the different forms of pro-
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ceduralism that Estlund is at pains to deny. Using Raimo Tuomela’s
individualist model of collective intentions, Richardson explicates
his conception of joint intentions through a process by which various
goods are recognized and given a place. He then provides a detailed,
step-by-step model of how majority rule might be interpreted as
forming joint intentions, where reaching informal agreements about
the nature of the issues at stake is the indispensable step. Most of all,
Richardson thinks that the formation of partially joint intentions
best accounts for why democracy respects each individual as a “self-
originator of claims.” Thus, while his model does not reduce joint
intentions to merely individual ones, it is committed to a normative
individualism. By contrast, Young thinks that without the recognition
of group-based identities in the decision-making process, delibera-
tive democracy will be blind to sources of inequality and asymmetries
of power. Adding to her previous work on “group differentiated
citizenship,” Young argues here that making groups (rather than
individuals) the subjects of deliberation has distinct epistemic advan-
tages. These advantages follow from her nonessentialist under-
standing of social groups as occupying different, relational positions,
each with its own particular social perspective. Critical public discus-
sion ought to be about the expression and exchange of different
social perspectives, so that each can be transformed into a more
reflective and objective social judgment. Deliberation is thus the
mutual openness and accountability of different groups to each
other’s perspectives, each of which is committed to thinking from
the standpoint of everyone else. Young makes communication across
differences essential to the creation of a wider and potentially shared
perspective that is infused with the comprehensive social knowledge
derived from the situated knowledge of every particular social
group. Difference is thus “a resource” (and not just a burden) for
democratic communication among and across various groups, the
outcome of which is the more comprehensive and effective form of
social knowledge.

Given the intense scrutiny to which Joshua Cohen’s work has been
submitted in this volume, it is only fitting that it end with an essay
by him. Here Cohen gives a revised general statement of the delib-
erative conception, showing how “the fact of reasonable pluralism”
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provides a way to give concrete shape to the conception of citizens
as free and equal. Deliberative democracy, he argues, is not merely
based on a procedural conception of justification. Rather, it estab-
lishes a substantive conception of politics, containing a very specific
interpretation of egalitarian and liberal values of rights and liberties.
Under reasonable pluralism, citizens are free to the extent that they
do not have to share some particular religious or moral doctrine;
they are equal to the extent that “each is recognized as having the
capacities required for participating in discussion aimed at autho-
rizing the exercise of power.” Using Rawls’s terminology, the ideal-
ized procedure is still a model characterization of free reasoning
among equals, the features of which can be built into institutions.
The added norm of reasonableness is the crucial addition to the
model that he develops in “Deliberation and Democratic Legiti-
macy.” This assumption is strongly challenged by Knight and
Johnson, Gaus, Young, and Christiano as an inadequate normative
basis for settling problems of difference. Its main use for Cohen is
to define what is an acceptable public reason without presupposing
substantive agreement in moral doctrines. As a norm, reasonable-
ness sets the parameters of debate about such morally contentious
issues as abortion or censorship in pluralistic settings and even sug-
gests political solutions that are publicly acceptable.

Once we see how deliberation works under conditions of reason-
able pluralism, it is clear why deliberative democracy must ensure “a
wide guarantee” of religious, moral, and expressive liberties. Their
purpose is to ensure full membership to all citizens in the sovereign
body that exercises power. Thus, deliberative inclusion can be
justified as a requirement of liberty of conscience, itself guaranteed
by the deeper political values of freedom and equality. The substan-
tive values of freedom and equality thus extend such guarantees
beyond the political-deliberative process itself. Indeed, the very dis-
agreements that are an ineliminable feature of a democratic com-
munity of free and equal citizens demand “wide” liberties of
conscience, religion, and expression by denying the community or
the majority the legitimate power to enforce its contingent consen-
sus on moral matters. The fact and origins of disagreement do
indeed demand limits on public reason, as Rawls has argued; but
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these limits also imply substantive solutions to pressing matters of
moral conflict and political legitimacy. Reasonableness is thus a cen-
tral norm to be built into deliberative procedures.

Conclusion

These essays show the continued fruitfulness of thinking about de-
mocracy in terms of the deliberative ideal. They also show that there
remain certain internal tensions in the ideal: tensions between pro-
cedural justification and the need for independent standards of
judgment and reason; tensions between freedom and equality; ten-
sions between pluralism and publicity; and the tensions between its
ideal and the actual conditions of pluralism and complexity in con-
temporary societies. Resolving such tensions within it will go a long
way toward showing how this demanding ideal can inform our judg-
ment about many pressing issues of pluralist democracy. More than
that, the deliberative ideal provides the basis for the reform of
democratic institutions and practices, starting with how campaigns
are financed and conducted and how representative bodies do their
business.? The ultimate test of the fully developed conception of
deliberative democracy will be practical: whether its proposed re-
forms can enrich and improve democratic practice and overcome
the many obstacles to the public use of reason in contemporary
political life.
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The Market and the Forum: Three Varieties of
Political Theory

Jon Elster

I want to compare three views of politics generally, and of the demo-
cratic system more specifically. I shall first look at social choice
theory, as an instance of a wider class of theories with certain com-
mon features. In particular, they share the conception that the po-
litical process is instrumental rather than an end in itself, and the
view that the decisive political act is a private rather than a public
action, viz. the individual and secret vote. With these usually goes the
idea that the goal of politics is the optimal compromise between
given, and irreducibly opposed, private interests. The other two views
arise when one denies, first, the private character of political behav-
ior and then, secondly, goes on also to deny the instrumental nature
of politics. According to the theory of Jirgen Habermas, the goal of
politics should be rational agreement rather than compromise, and
the decisive political act is that of engaging in public debate with a
view to the emergence of a consensus. According to the theorists of
participatory democracy, from John Stuart Mill to Carole Pateman,
the goal of politics is the transformation and education of the par-
ticipants. Politics, on this view, is an end in itself—indeed many have
argued that it represents the good life for man. I shall discuss these
views in the order indicated. I shall present them in a somewhat
stylized form, but my critical comments will not, I hope, be directed
to straw men.
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Politics, it is usually agreed, is concerned with the common good,
and notably with the cases in which it cannot be realized as the
aggregate outcome of individuals pursuing their private interests. In
particular, uncoordinated private choices may lead to outcomes that
are worse for all than some other outcome that could have been
attained by coordination. Political institutions are set up to remedy
such market failures, a phrase that can be taken either in the static
sense of an inability to provide public goods or in the more dynamic
sense of a breakdown of the self-regulating properties usually as-
cribed to the market mechanism.! In addition there is the redistribu-
tive task of politics—moving along the Pareto-optimal frontier once
it has been reached.? According to the first view of politics, this task
is inherently one of interest struggle and compromise. The obstacle
to agreement is not only that most individuals want redistribution to
be in their favor, or at least not in their disfavor.> More basically
consensus is blocked because there is no reason to expect that
individuals will converge in their views on what constitutes a just
redistribution.

I shall consider social choice theory as representative of the pri-
vate-instrumental view of politics, because it brings out supremely
well the logic as well as the limits of that approach. Other varieties,
such as the Schumpeterian or neo-Schumpeterian theories, are
closer to the actual political process, but for that reason also less
suited to my purpose. For instance, Schumpeter’s insistence that
voter preferences are shaped and manipulated by politicians? tends
to blur the distinction, central to my analysis, between politics as the
aggregation of given preferences and politics as the transformation
of preferences through rational discussion. And although the neo-
Schumpeterians are right in emphasizing the role of the political
parties in the preference-aggregation process,” I am not here con-
cerned with such mediating mechanisms. In any case, political prob-
lems also arise within the political parties, and so my discussion may
be taken to apply to such lower-level political processes. In fact,
much of what I shall say makes better sense for politics on a rather
small scale—within the firm, the organization or the local commu-
nity—than for nationwide political systems.
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In very broad outline, the structure of social choice theory is as
follows.% (1) We begin with a given set of agents, so that the issue of
a normative justification of political boundaries does not arise. (2)
We assume that the agents confront a given set of alternatives, so that
for instance the issue of agenda manipulation does not arise. (3)
The agents are supposed to be endowed with preferences that are
similarly given and not subject to change in the course of the political
process. They are, moreover, assumed to be causally independent of
the set of alternatives. (4) In the standard version, which is so far the
only operational version of the theory, preferences are assumed to
be purely ordinal, so that it is not possible for an individual to
express the intensity of his preferences, nor for an outside observer
to compare preference intensities across individuals. (5) The indi-
vidual preferences are assumed to be defined over all pairs of indi-
viduals, i.e. to be complete, and to have the formal property of
transitivity, so that preference for A over B and for B over C implies
preference for A over C.

Given this setting, the task of social choice theory is to arrive at a
social preference ordering of the alternatives. This might appear to
require more than is needed: why not define the goal as one of
arriving at the choice of one alternative? There is, however, usually
some uncertainty as to which alternatives are really feasible, and so
it is useful to have an ordering if the top-ranked alternative proves
unavailable. The ordering should satisty the following criteria. (6)
Like the individual preferences, it should be complete and transitive.
(7) It should be Pareto-optimal, in the sense of never having one
option socially preferred to another which is individually preferred
by everybody. (8) The social choice between two given options
should depend only on how the individuals rank these two options,
and thus not be sensitive to changes in their preferences concerning
other options. (9) The social preference ordering should respect
and reflect individual preferences, over and above the condition of
Pareto-optimality. This idea covers a variety of notions, the most
important of which are anonymity (all individuals should count
equally), nondictatorship (a fortiori no single individual should dictate
the social choice), liberalism (all individuals should have some private
domain within which their preferences are decisive), and strategy-
proofness (it should not pay to express false preferences).
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The substance of social choice theory is given in a series of impos-
sibility and uniqueness theorems, stating either that a given subset
of these conditions is incapable of simultaneous satisfaction or that
they uniquely describe a specific method for aggregating prefer-
ences. Much attention has been given to the impossibility theorems,
yet from the present point of view these are not of decisive impor-
tance. They stem largely from the paucity of allowable information
about the preferences, i.e. the exclusive focus on ordinal prefer-
ences.” True, at present we do not quite know how to go beyond
ordinality. Log-rolling and vote-trading may capture some of the
cardinal aspects of the preferences, but at some cost.® Yet even
should the conceptual and technical obstacles to intra- and inter-
individual comparison of preference intensity be overcome,’ many
objections to the social choice approach would remain. I shall dis-
cuss two sets of objections, both related to the assumption of given
preferences. I shall argue, first, that the preferences people choose
to express may not be a good guide to what they really prefer; and
secondly that what they really prefer may in any case be a fragile
foundation for social choice.

In fact, preferences are never “given,” in the sense of being di-
rectly observable. If they are to serve as inputs to the social choice
process, they must somehow be expressed by the individuals. The
expression of preferences is an action, which presumably is guided
by these very same preferences.!” It is then far from obvious that the
individually rational action is to express these preferences as they
are. Some methods for aggregating preferences are such that it may
pay the individual to express false preferences, i.e. the outcome may
in some cases be better according to his real preferences if he
chooses not to express them truthfully. The condition for strategy-
proofness for social choice mechanisms was designed expressly to
exclude this possibility. It turns out, however, that the systems in
which honesty always pays are rather unattractive in other respects.!!
We then have to face the possibility that even if we require that the
social preferences be Pareto-optimal with respect to the expressed
preferences, they might not be so with respect to the real ones.
Strategy-proofness and collective rationality, therefore, stand and fall
together. Since it appears that the first must fall, so must the second.
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It then becomes very difficult indeed to defend the idea that the
outcome of the social choice mechanism represents the common
good, since there is a chance that everybody might prefer some
other outcome.

Amos Tversky has pointed to another reason why choices—or
expressed preferences—cannot be assumed to represent the real
preferences in all cases.!? According to his “concealed preference
hypothesis,” choices often conceal rather than reveal underlying
preferences. This is especially so in two sorts of cases. First, there are
the cases of anticipated regret associated with a risky decision. Con-
sider the following example (from Tversky):

On her twelfth birthday, Judy was offered a choice between spending the
weekend with her aunt in the city (C), or having a party for all her friends.
The party could take place either in the garden (GP) or inside the house
(HP). A garden party would be much more enjoyable, but there is always
the possibility of rain, in which case an inside party would be more sensible.
In evaluating the consequences of the three options, Judy notes that the
weather condition does not have a significant effect on C. If she chooses the
party, however, the situation is different. A garden party will be a lot of fun
if the weather is good, but quite disastrous if it rains, in which case an inside
party will be acceptable. The trouble is that Judy expects to have a lot of
regret if the party is to be held inside and the weather is very nice.

Now, let us suppose that for some reason it is no longer possible to have
an outside party. In this situation, there is no longer any regret associated
with holding an inside party in good weather because (in this case) Judy has
no other place for holding the party. Hence, the elimination of an available
course of action (holding the party outside) removes the regret associated
with an inside party, and increases its overall utility. It stands to reason, in
this case, that if Judy was indifferent between Cand HE in the presence of
GE, she will prefer HP to Cwhen GP is eliminated.

What we observe here is the violation of condition (8) above, the
so-called “independence of irrelevant alternatives.” The expressed
preferences depend causally on the set of alternatives. We may as-
sume that the real preferences, defined over the set of possible
outcomes, remain constant, contrary to the case to be discussed
below. Yet the preferences over the pairs (choice, outcome) depend
on the set of available choices, because the “costs of responsibility”
differentially associated with various such pairs depend on what else
one “could have done.” Although Judy could not have escaped her
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predicament by deliberately making it physically impossible to have
an outside party,13 she might well have welcomed an event outside
her control with the same consequence.

The second class of cases in which Tversky would want to distin-
guish the expressed preferences from the real preferences concerns
decisions that are unpleasant rather than risky. For instance, “society
may prefer to save the life of one person rather than another, and
yet be unable to make this choice.” In fact, losing both lives through
inaction may be preferred to losing only one life by deliberate
action. Such examples are closely related to the problems involved
in act utilitarianism versus outcome utilitarianism.'* One may well
judge that it would be a good thing if state A came about, and yet
not want to be the person by whose agency it comes about. The
reasons for not wanting to be that person may be quite respectable,
or they may not. The latter would be the case if one were afraid of
being blamed by the relatives of the person who was deliberately
allowed to die, or if one simply confused the causal and the moral
notions of responsibility. In such cases the expressed preferences
might lead to a choice that in a clear sense goes against the real
preferences of the people concerned.

A second, perhaps more basic, difficulty is that the real prefer-
ences themselves might well depend causally on the feasible set. One
instance is graphically provided by the fable of the fox and the sour
grapes.!® For the “ordinal utilitarian,” as Arrow for instance calls
himself,'6 there would be no welfare loss if the fox were excluded
from consumption of the grapes, since he thought them sour any-
way. But of course the cause of his holding them to be sour was his
conviction that he would in any case be excluded from consuming
them, and then it is difficult to justify the allocation by invoking his
preferences. Conversely, the phenomenon of “counter-adaptive pref-
erences’—the grass is always greener on the other side of the fence,
and the forbidden fruit always sweeter—is also baffling for the social
choice theorist, since it implies that such preferences, if respected,
would not be satisfied—and yet the whole point of respecting them
would be to give them a chance of satisfaction.

Adaptive and counter-adaptive preferences are only special cases
of a more general class of desires, those which fail to satisfy some
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substantive criterion for acceptable preferences, as opposed to the
purely formal criterion of transitivity. I shall discuss these under two
headings: autonomy and morality.

Autonomy characterizes the way in which preferences are shaped
rather than their actual content. Unfortunately I find myself unable
to give a positive characterization of autonomous preferences, so I
shall have to rely on two indirect approaches. First, autonomy is for
desires what judgment is for belief. The notion of judgment is also
difficult to define formally, but at least we know that there are
persons who have this quality to a higher degree than others: people
who are able to take account of vast and diffuse evidence that more
or less clearly bears on the problem at hand, in such a way that no
element is given undue importance. In such people the process of
belief formation is not disturbed by defective cognitive processing,
nor distorted by wishful thinking and the like. Similarly, autonomous
preferences are those that have not been shaped by irrelevant causal
processes—a singularly unhelpful explanation. To improve some-
what on it, consider, secondly, a short list of such irrelevant causal
processes. They include adaptive and counter-adaptive preferences,
conformity and anti-conformity, the obsession with novelty and the
equally unreasonable resistance to novelty. In other words, prefer-
ences may be shaped by adaptation to what is possible, to what other
people do or to what one has been doing in the past—or they may
be shaped by the desire to differ as much as possible from these. In
all of these cases the source of preference change is not in the
person, but outside him—detracting from his autonomy.

Morality, it goes without saying, is if anything even more contro-
versial. (Within the Kantian tradition it would also be questioned
whether it can be distinguished at all from autonomy.) Preferences
are moral or immoral by virtue of their content, not by virtue of the
way in which they have been shaped. Fairly uncontroversial examples
of unethical preferences are spiteful and sadistic desires, and argu-
ably also the desire for positional goods, i.e. goods such that it is
logically impossible for more than a few to possess them.!” The
desire for an income twice the average can lead to less welfare for
everybody, so that such preferences fail to pass the Kantian generali-
zation test.!® Also they are closely linked to spite, since one way of
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getting more than others is to take care that they get less—indeed
this may often be a more efficient method than trying to excel.!?

To see how the lack of autonomy may be distinguished from the
lack of moral worth, let me use conformity as a technical term for a
desire caused by a drive to be like other people, and conformism for
a desire to be like other people, with anti-conformity and anti-con-
formism similarly defined. Conformity implies that other people’s
desires enter into the causation of my own, conformism that they
enter irreducibly into the description of the object of my desires.
Conformity may bring about conformism, but it may also lead to
anti-conformism, as in Theodore Zeldin’s comment that among the
French peasantry “prestige is to a great extent obtained from con-
formity with traditions (so that the son of a nonconformist might be
expected to be one too).”? Clearly, conformity may bring about
desires that are morally laudable, yet lacking in autonomy. Con-
versely, I do not see how one could rule out on a priori grounds the
possibility of autonomous spite, although I would welcome a proof
that autonomy is incompatible not only with anti-conformity, but
also with anti-conformism.

We can now state the objection to the political view underlying
social choice theory. It is, basically, that it embodies a confusion
between the kind of behavior that is appropriate in the market place
and that which is appropriate in the forum. The notion of consumer
sovereignty is acceptable because, and to the extent that, the con-
sumer chooses between courses of action that differ only in the way
they affect him. In political choice situations, however, the citizen is
asked to express his preference over states that also differ in the way
in which they affect other people. This means that there is no similar
justification for the corresponding notion of the citizen’s sover-
eignty, since other people may legitimately object to social choice
governed by preferences that are defective in some of the ways I have
mentioned. A social choice mechanism is capable of resolving the
market failures that would result from unbridled consumer sover-
eignty, but as a way of redistributing welfare it is hopelessly inade-
quate. If people affected each other only by tripping over each
other’s feet, or by dumping their garbage into one another’s back-
yards, a social choice mechanism might cope. But the task of politics
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is not only to eliminate inefficiency, but also to create justice—a goal
to which the aggregation of prepolitical preferences is a quite incon-
gruous means.

This suggests that the principles of the forum must differ from
those of the market. A long-standing tradition from the Greek polis
onwards suggests that politics must be an open and public activity,
as distinct from the isolated and private expression of preferences
that occurs in buying and selling. In the following sections I look at
two different conceptions of public politics, increasingly removed
from the market theory of politics. Before I go on to this, however,
I should briefly consider an objection that the social choice theorist
might well make to what has just been said. He could argue that the
only alternative to the aggregation of given preferences is some kind
of censorship or paternalism. He might agree that spiteful and adap-
tive preferences are undesirable, but he would add that any institu-
tional mechanism for eliminating them would be misused and
harnessed to the private purposes of power-seeking individuals. Any
remedy, in fact, would be worse than the disease. This objection
assumes (i) that the only alternative to aggregation of given prefer-
ences is censorship, and (ii) that censorship is always objection-
able. I shall now discuss a challenge to the first assumption, viz. the
idea of a transformation of preferences through public and rational
discussion.

II

Today this view is especially associated with the writings of Jurgen
Habermas on “the ethics of discourse” and “the ideal speech situ-
ation.” As mentioned above, I shall present a somewhat stylized
version of his views, although I hope they bear some resemblance to
the original.21 The core of the theory, then, is that rather than
aggregating or filtering preferences, the political system should be
set up with a view to changing them by public debate and confron-
tation. The input to the social choice mechanism would then not be
the raw, quite possibly selfish or irrational, preferences that operate
in the market, but informed and otherregarding preferences. Or
rather, there would not be any need for an aggregating mechanism,
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since a rational discussion would tend to produce unanimous pref-
erences. When the private and idiosyncratic wants have been shaped
and purged in public discussion about the public good, uniquely
determined rational desires would emerge. Not optimal com-
promise, but unanimous agreement is the goal of politics on this
view.

There appear to be two main premises underlying this theory. The
first is that there are certain arguments that simply cannot be stated
publicly. In a political debate it is pragmatically impossible to argue
that a given solution should be chosen just because it is good for
oneself. By the very act of engaging in a public debate—by arguing
rather than bargaining—one has ruled out the possibility of invok-
ing such reasons.?? To engage in discussion can in fact be seen as
one kind of self-censorship, a pre-commitment to the idea of rational
decision. Now, it might well be thought that this conclusion is too
strong. The first argument only shows that in public debate one has
to pay some lip service to the common good. An additional premise
states that over time one will in fact come to be swayed by considera-
tions about the common good. One cannot indefinitely praise the
common good “du bout des lévres,” for—as argued by Pascal in the
context of the wager—one will end up having the preferences that
initially one was faking.?® This is a psychological, not a conceptual
premise. To explain why going through the motions of rational
discussion should tend to bring about the real thing, one might
argue that people tend to bring what they mean into line with what
they say in order to reduce dissonance, but this is a dangerous
argument to employ in the present context. Dissonance reduction
does not tend to generate autonomous preferences. Rather one
would have to invoke the power of reason to break down prejudice
and selfishness. By speaking with the voice of reason, one is also
exposing oneself to reason.

To sum up, the conceptual impossibility of expressing selfish ar-
guments in a debate about the public good, and the psychological
difficulty of expressing otherregarding preferences without ulti-
mately coming to acquire them, jointly bring it about that public
discussion tends to promote the common good. The wvolonté générale,
then, will not simply be the Pareto-optimal realization of given (or
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expressed) preferences,?! but the outcome of preferences that are
themselves shaped by a concern for the common good. For instance,
by mere aggregation of given preferences one would be able to take
account of some negative externalities, but not of those affecting
future generations. A social choice mechanism might prevent per-
sons now living from dumping their garbage into one another’s
backyards, but not from dumping it on the future. Moreover, con-
siderations of distributive justice within the Pareto constraint would
now have a more solid foundation, especially as one would also be
able to avoid the problem of strategy-proofness. By one stroke one
would achieve more rational preferences, as well as the guarantee
that they will in fact be expressed.

I now want to set out a series of objections—seven altogether—to
the view stated above. I should explain that the goal of this criticism
is not to demolish the theory, but to locate some points that need
to be fortified. I am, in fact, largely in sympathy with the fundamen-
tal tenets of the view, yet fear that it might be dismissed as Utopian,
both in the sense of ignoring the problem of getting from here to
there, and in the sense of neglecting some elementary facts of hu-
man psychology.

The first objection involves a reconsideration of the issues of pater-
nalism. Would it not, in fact, be unwarranted interference to impose
on the citizens the obligation to participate in political discussion?
One might answer that there is a link between the right to vote and
the obligation to participate in discussion, just as rights and duties
are correlative in other cases. To acquire the right to vote, one has
to perform certain civic duties that go beyond pushing the voting
button on the television set. There would appear to be two different
ideas underlying this answer. First, only those should have the right
to vote who are sufficiently concerned about politics to be willing to
devote some of their resources—time in particular—to it. Secondly,
one should try to favor informed preferences as inputs to the voting
process. The first argument favors participation and discussion as a
sign of interest, but does not give it an instrumental value in itself.
It would do just as well, for the purpose of this argument, to demand
that people should pay for the right to vote. The second argument
favors discussion as a means to improvement—it will not only
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select the right people, but actually make them more qualified to
participate.

These arguments might have some validity in a near-ideal world,
in which the concern for politics was evenly distributed across all
relevant dimensions, but in the context of contemporary politics
they miss the point. The people who survive a high threshold for
participation are disproportionately found in a privileged part of the
population. At best this could lead to paternalism, at worst the high
ideals of rational discussion could create a self-elected elite whose
members spend time on politics because they want power, not out
of concern for the issues. As in other cases, to be discussed later, the
best can be the enemy of the good. I am not saying that it is
impossible to modify the ideal in a way that allows both for rational
discussion and for low-profile participation, only that any institu-
tional design must respect the trade-off between the two.

My second objection is that even assuming unlimited time for discus-
sion, unanimous and rational agreement might not necessarily en-
sue. Could there not be legitimate and unresolvable differences of
opinions over the nature of the common good? Could there not
even be a plurality of ultimate values?

I am not going to discuss this objection, since it is in any case
preempted by the third objection. Since there are in fact always time
constraints on discussions—often the stronger the more important
the issues—unanimity will rarely emerge. For any constellation of
preferences short of unanimity, however, one would need a social
choice mechanism to aggregate them. One can discuss only for so
long, and then one has to make a decision, even if strong differences
of opinion should remain. This objection, then, goes to show that
the transformation of preferences can never do more than supple-
ment the aggregation of preferences, never replace it altogether.

This much would no doubt be granted by most proponents of the
theory. True, they would say, but even if the ideal speech situation
can never be fully realized, it will nevertheless improve the outcome
of the political process if one goes some way towards it. The fourth
objection questions the validity of this reply. In some cases a little
discussion can be a dangerous thing, worse in fact than no discussion
at all, viz. if it makes some but not all persons align themselves on
the common good. The following story provides an illustration:
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Once upon a time two boys found a cake. One of them said, “Splendid! I
will eat the cake.” The other one said, “No, that is not fair! We found the
cake together, and we should share and share alike, half for you and half
for me.” The first boy said, “No, I should have the whole cake!” Along came
an adult who said, “Gentlemen, you shouldn’t fight about this: you should
compromise. Give him three quarters of the cake.”

What creates the difficulty here is that the first boy’s preferences are
allowed to count twice in the social choice mechanism suggested by
the adult: once in his expression of them and then again in the other
boy’s internalized ethic of sharing. And one can argue that the
outcome is socially inferior to that which would have emerged had
they both stuck to their selfish preferences. When Adam Smith wrote
that he had never known much good done by those who affected to
trade for the public good, he may only have had in mind the harm
that can be done by unilateral attempts to act morally. The categori-
cal imperative itself may be badly served by people acting unilaterally
on it.2% Also, an inferior outcome may result if discussion brings
about partial adherence to morality in all participants rather than
full adherence in some and none in others, as in the story of the two
boys. Thus Serge Kolm argues that economies with moderately altru-
istic agents tend to work less well than economies where either
everybody is selfish or everybody is altruistic.?’

A fifth objection is to question the implicit assumption that the body
politic as a whole is better or wiser than the sum of its parts. Could
it not rather be the case that people are made more, not less, selfish
and irrational by interacting politically? The cognitive analogy sug-
gests that the rationality of beliefs may be positively as well as nega-
tively affected by interaction. On the one hand there is what Irving
Janis has called “group-think,” i.e. mutually reinforcing bias.?® On
the other hand there certainly are many ways in which people can,
and do, pool their opinions and supplement each other to arrive at
a better estimate.? Similarly autonomy and morality could be en-
hanced as well as undermined by interaction. Against the pessimistic
view of Reinhold Niebuhr that individuals in a group show more
unrestrained egoism than in their personal relationships,** we may
set Hannah Arendt’s optimistic view:

American faith was not all based on a semireligious faith in human nature,
but on the contrary, on the possibility of checking human nature in its
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singularity, by virtue of human bonds and mutual promises. The hope for
man in his singularity lay in the fact that not man but men inhabit the earth
and form a world between them. It is human worldliness that will save men
from the pitfalls of human nature.?!

Niebuhr’s argument suggests an aristocratic disdain of the mass,
which transforms individually decent people—to use a charac-
teristically condescending phrase—into an unthinking horde. While
rejecting this as a general view, one should equally avoid the other
extreme, suggested by Arendt. Neither the Greek nor the American
assemblies were the paradigms of discursive reason that she makes
them out to be. The Greeks were well aware that they might be
tempted by demagogues, and in fact took extensive precautions
against this tendency.’> The American town surely has not always
been the incarnation of collective freedom, since on occasion it
could also serve as the springboard for witch hunts. The mere deci-
sion to engage in rational discussion does not ensure that the trans-
actions will in fact be conducted rationally, since much depends on
the structure and the framework of the proceedings. The random
errors of selfish and private preferences may to some extent cancel
each other out and thus be less to be feared than the massive and
coordinated errors that may arise through group-think. On the
other hand, it would be excessively stupid to rely on mutually com-
pensating vices to bring about public benefits as a general rule. I am
not arguing against the need for public discussion, only for the need
to take the question of institutional and constitutional design very
seriously.

A sixth objection is that unanimity, were it to be realized, might easily
be due to conformity rather than to rational agreement. I would in
fact tend to have more confidence in the outcome of a democratic
decision if there was a minority that voted against it, than if it was
unanimous. I am not here referring to people expressing the major-
ity preferences against their real ones, since I am assuming that
something like the secret ballot would prevent this. I have in mind
that people may come to change their real preferences, as a result
of seeing which way the majority goes. Social psychology has amply
shown the strength of this bandwagon effect,®® which in political
theory is also known as the “chameleon” problem.? It will not do to
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argue that the majority to which the conformist adapts his view is
likely to pass the test of rationality even if his adherence to it does
not, since the majority could well be made up of conformists each
of whom would have broken out had there been a minority he could
have espoused. To bring the point home, consider a parallel case of
nonautonomous preference formation. We are tempted to say that
a man is free if he can get or do whatever it is that he wants to get
or do. But then we are immediately faced with the objection that
perhaps he only wants what he can get, as the result of some such
mechanism as “sour grapes.”® We may then add that, other things
being equal, the person is freer the more things he wants to do
which he is not free to do, since these show that his wants are not
in general shaped by adaptation to his possibilities. Clearly, there is
an air of paradox over the statement that a man’s freedom is greater
the more of his desires he is not free to realize, but on reflection the
paradox embodies a valid argument. Similarly, it is possible to dis-
solve the air of paradox attached to the view that a collective decision
is more trustworthy if it is less than unanimous.

My seventh objection amounts to a denial of the view that the need
to couch one’s argument in terms of the common good will purge
the desires of all selfish arguments. There are in general many ways
of realizing the common good, if by that phrase we now only mean
some arrangement that is Pareto-superior to uncoordinated individ-
ual decisions. Each such arrangement will, in addition to promoting
the general interest, bring an extra premium to some specific group,
which will then have a strong interest in that particular arrange-
ment.’® The group may then come to prefer the arrangement be-
cause of that premium, although it will argue for it in terms of the
common good. Typically the arrangement will be justified by a causal
theory—an account, say, of how the economy works—that shows it
to be not only a way, but the only way of promoting the common
good. The economic theories underlying the early Reagan adminis-
tration provide an example. I am not imputing insincerity to the
proponents of these views, but there may well be an element of
wishful thinking. Since social scientists disagree so strongly among
themselves as to how societies work, what could be more human than
to pick on a theory that uniquely justifies the arrangement from
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which one stands to profit? The opposition between general interest
and special interests is too simplistic, since the private benefits may
causally determine the way in which one conceives of the common
good.

These objections have been concerned to bring out two main
ideas. First, one cannot assume that one will in fact approach the
good society by acting as if one had already arrived there. The fallacy
inherent in this “approximation assumption™’ was exposed a long
time ago in the economic “theory of the second best™:

It is not true that a situation in which more, but not all, of the optimum
conditions are fulfilled is necessarily, or is even likely to be, superior to a
situation in which fewer are fulfilled. It follows, therefore, that in a situation
in which there exist many constraints which prevent the fulfillment of the
Paretian optimum conditions, the removal of any one constraint may affect
welfare or efficiency either by raising it, by lowering it or by leaving it
unchanged.®

The ethical analogue is not the familiar idea that some moral obli-
gations may be suspended when other people act nonmorally.*’
Rather it is that the nature of the moral obligation is changed in a
nonmoral environment. When others act nonmorally, there may be
an obligation to deviate not only from what they do, but also from
the behavior that would have been optimal if adopted by every-
body.*’ In particular, a little discussion, like a little rationality or a
little socialism, may be a dangerous thing.*! If, as suggested by
Habermas, free and rational discussion will only be possible in a
society that has abolished political and economic domination, it is
by no means obvious that abolition can be brought about by rational
argumentation. I do not want to suggest that it could occur by
force—since the use of force to end the use of force is open to
obvious objections. Yet something like irony, eloquence or propa-
ganda might be needed, involving less respect for the interlocutor
than what would prevail in the ideal speech situation.

As will be clear from these remarks, there is a strong tension
between two ways of looking at the relation between political ends
and means. On the one hand, the means should partake of the
nature of the ends, since otherwise the use of unsuitable means
might tend to corrupt the end. On the other hand, there are dan-
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gers involved in choosing means immediately derived from the goal
to be realized, since in a nonideal situation these might take us away
from the end rather than towards it. A delicate balance will have to
be struck between these two opposing considerations. It is in fact an
open question whether there exists a ridge along which we can move
to the good society, and if so whether it is like a knife-edge or more
like a plateau.

The second general idea that emerges from the discussion is that
even in the good society, should we hit upon it, the process of
rational discussion could be fragile, and vulnerable to adaptive pref-
erences, conformity, wishful thinking and the like. To ensure stability
and robustness there is a need for structures—political institutions
or constitutions—that could easily reintroduce an element of domi-
nation. We would in fact be confronted, at the political level, with a
perennial dilemma of individual behavior. How is it possible to en-
sure at the same time that one is bound by rules that protect one
from irrational or unethical behavior—and that these rules do not
turn into prisons from which it is not possible to break out even
when it would be rational to do so?*?

11X

It is clear from Habermas’s theory, I believe, that rational political
discussion has an object in terms of which it makes sense.*? Politics is
concerned with substantive decision-making, and is to that extent
instrumental. True, the idea of instrumental politics might also be
taken in a more narrow sense, as implying that the political process
is one in which individuals pursue their selfish interests, but more
broadly understood it implies only that political action is primarily
a means to a nonpolitical end, only secondarily, if at all, an end in
itself. In this section I shall consider theories that suggest a reversal
of this priority and that find the main point of politics in the educa-
tive or otherwise beneficial effects on the participants. And I shall
try to show that this view tends to be internally incoherent, or
self-defeating. The benefits of participation are by-products of politi-
cal activity. Moreover, they are essentially by-products, in the sense
that any attempt to turn them into the main purpose of such activity
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would make them evaporate.* It can indeed be highly satisfactory
to engage in political work, but only on the condition that the work
is defined by a serious purpose which goes beyond that of achieving
this satisfaction. If that condition is not fulfilled, we get a narcissistic
view of politics—corresponding to various consciousness-raising ac-
tivities familiar from the last decade or so.

My concern, however, is with political theory rather than with
political activism. I shall argue that certain types of arguments for
political institutions and constitutions are self-defeating, since they
justify the arrangement in question by effects that are essentially
by-products. Here an initial and important distinction must be
drawn between the task of justifying a constitution ex ante and that
of evaluating it ex post and at a distance. I argue below that Toc-
queville, when assessing the American democracy, praised it for con-
sequences that are indeed by-products. In his case, this made
perfectly good sense as an analytical attitude adopted after the fact
and at some distance from the system he was examining. The inco-
herence arises when one invokes the same arguments before the
fact, in public discussion. Although the constitution-makers may
secretly have such side effects in mind, they cannot coherently in-
voke them in public.

Kant proposed a transcendental formula of public right: “All actions
affecting the rights of other human beings are wrong if their maxim
is not compatible with their being made public.”®® Since Kant’s
illustrations of the principle are obscure, let me turn instead to John
Rawls, who imposes a similar condition of publicity as a constraint
on what the parties can choose in the original position.*® He argues,
moreover, that this condition tends to favor his own conception of
justice, as compared to that of the utilitarians.*” If utilitarian princi-
ples of justice were openly adopted, they would entail some loss of
self-esteem, since people would feel that they were not fully being
treated as ends in themselves. Other things being equal, this would
also lead to a loss in average utility. It is then conceivable that public
adoption of Rawls’s two principles of justice would bring about a
higher average utility than public adoption of utilitarianism, al-
though a lower average than under a secret utilitarian constitution
introduced from above. The latter possibility, however, is ruled out
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by the publicity constraint. A utilitarian could not then advocate
Rawls’s two principles on utilitarian grounds, although he might well
applaud them on such grounds. The fact that the two principles
maximize utility would essentially be a by-product, and if chosen on
the grounds that they are utility-maximizing they would no longer
be so. Utilitarianism, therefore, is self-defeating in Kant’s sense: “it
essentially lacks openness.”*®

Derek Parfit has raised a similar objection to act consequentialism
(AC) and suggested how it could be met:

This gives to all one common aim: the best possible outcome. If we try to
achieve this, we may often fail. Even when we succeed, the fact that we are
disposed to try might make the outcome worse. AC might thus be indirectly
self-defeating. What does this show? A consequentialist might say: “It shows
that AC should be only one part of our moral theory. It should be the part
that covers successful acts. When we are certain to succeed, we should aim
for the best possible outcome. Our wider theory should be this: we should
have the aim and dispositions having which would make the outcome best.
This wider theory would not be self-defeating. So the objection has been
met.”®

Yet there is an ambiguity in the word “should” in the penultimate
sentence, since it is not clear whether we are told that it is good to
have certain aims and dispositions, or that we should aim at having
them. The latter answer immediately raises the problem that having
certain aims and dispositions—i.e., being a certain kind of person—
is essentially a by-product. When instrumental rationality is self-
defeating, we cannot decide on instrumentalist grounds to take leave
of it—no more than we can fall asleep by deciding not to try to fall
asleep. Although spontaneity may be highly valuable on utilitarian
grounds, “you cannot both genuinely possess this kind of quality and
also reassure yourself that while it is free and creative and uncalcu-
lative, it is also acting for the best.”

Tocqueville, in a seeming paradox, suggested that democracies are
less suited than aristocracies to deal with long-term planning, and
yet are superior in the long-run to the latter. The paradox dissolves
once it is seen that the first statement involves time at the level of
the actors, the second at the level of the observer. On the one hand,
“a democracy finds it difficult to coordinate the details of a great
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undertaking and to fix on some plan and carry it through with
determination in spite of obstacles. It has little capacity for combin-
ing measures in secret and waiting patiently for the result.””! On the
other hand, “in the long run government by democracy should
increase the real forces of a society, but it cannot immediately assem-
ble at one point and at a given time, forces as great as those at the
disposal of an aristocratic government.”? The latter view is further
elaborated in a passage from the chapter on “The Real Advantages
Derived by American Society from Democratic Government”:

That constantly renewed agitation introduced by democratic government
into political life passes, then, into civil society. Perhaps, taking everything
into consideration, that is the greatest advantage of democratic government,
and I praise it much more on account of what it causes to be done than for
what it does. It is incontestable that the people often manage public affairs
very badly, but their concern therewith is bound to extend their mental
horizon and to shake them out of the rut of ordinary routine. . . . Democ-
racy does not provide a people with the most skillful of governments, but it
does that which the most skillful government often cannot do: it spreads
throughout the body social a restless activity, superabundant force, and
energy never found elsewhere, which, however little favored by circum-
stances, can do wonders. Those are its true advzmtages.53

The advantages of democracies, in other words, are mainly and
essentially by-products. The avowed aim of democracy is to be a good
system of government, but Tocqueville argues that it is inferior in
this respect to aristocracy, viewed purely as a decision-making appa-
ratus. Yet the very activity of governing democratically has as a by-
product a certain energy and restlessness that benefits industry and
generates prosperity. Assuming the soundness of this observation,
could it ever serve as a public justification for introducing democ-
racy in a nation that had not yet acquired it? The question is some-
what more complex than one might be led to think from what I have
said so far, since the quality of the decisions is not the only consid-
eration that is relevant for the choice of a political system. The
argument from justice could also be decisive. Yet the following con-
clusion seems inescapable: if the system has no inherent advantage
in terms of justice or efficiency, one cannot coherently and publicly
advocate its introduction because of the side effects that would
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follow in its wake. There must be a point in democracy as such. If
people are motivated by such inherent advantages to throw them-
selves into the system, other benefits may ensue—but the latter
cannot by themselves be the motivating force. If the democratic
method is introduced in a society solely because of the side effects
on economic prosperity, and no one believes in it on any other
ground, it will not produce them.

Tocqueville, however, did not argue that political activity is an end
in itself. The justification for democracy is found in its effects, al-
though not in the intended ones, as the strictly instrumental view
would have it. More to the point is Tocqueville’s argument for the
jury system: “I do not know whether a jury is useful to the litigants,
but I am sure that it is very good for those who have to decide the
case. I regard it as one of the most effective means of popular
education at society’s disposal.”* This is still an instrumental view,
but the gap between the means and the end is smaller. Tocqueville
never argued that the effect of democracy was to make politicians
prosperous, only that it was conducive to general prosperity. By
contrast, the justification of the jury system is found in the effect on
the jurors themselves. And, as above, that effect would be spoilt if
they believed that the impact on their own civic spirit was the main
point of the proceedings.

John Stuart Mill not only applauded but advocated democracy on
the ground of such educative effects on the participants. In current
discussion he stands out both as an opponent of the purely instru-
mental view of politics, that of his father James Mill,’> and as a
forerunner of the theory of participatory democracy.’® In his theory
the gap between means and ends in politics is even narrower, since
he saw political activity not only as a means to self-improvement, but
also as a source of satisfaction and thus a good in itself. As noted by
Albert Hirschman, this implies that “the benefit of collective action
for an individual is not the difference between the hoped-for result
and the effort furnished by him or her, but the sum of these two
magnitudes.”’ Yet this very way of paraphrasing Mill’s view also
points to a difficulty. Could it really be the case that participation
would yield a benefit even when the hoped-for results are nil, as
suggested by Hirschman’s formula? Is it not rather true that the
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effort is itself a function of the hoped-for result, so that in the end
the latter is the only independent variable? When Mill refers, criti-
cally, to the limitations of Bentham, whose philosophy “can teach the
means of organizing and regulating the merely business part of the
social arrangement,”® he seems to be putting the cart before the
horse. The nonbusiness part of politics may be the more valuable,
but the value is contingent on the importance of the business part.

For a fully developed version of the noninstrumental theory of
politics, we may go to the work of Hannah Arendt. Writing about the
distinction between the private and the public realm in ancient
Greece, she argues that:

Without mastering the necessities of life in the household, neither life nor
the “good life” is possible, but politics is never for the sake of life. As far as
the members of the polis are concerned, household life exists for the sake
of the “good life” in the polis.>

The public realm . . . was reserved for individuality; it was the only place
where men could show who they really and inexchangeably were. It was for
the sake of this chance, and out of love for a body politic that it made it
possible to them all, that each was more or less willing to share in the
burden of jurisdiction, defence and administration of public affairs.%

Against this we may set the view of Greek politics found in the work
of M. I. Finley. Asking why the Athenian people claimed the right of
every citizen to speak and make proposals in the Assembly, yet left
its exercise to a few, he finds that “one part of the answer is that the
demos recognized the instrumental role of political rights and were
more concerned in the end with the substantive decisions, were
content with their power to select, dismiss and punish their political
leaders.”! Elsewhere he writes, even more explicitly: “Then, as now,
politics was instrumental for most people, not an interest or an end
in itself.”%? Contrary to what Arendt suggests, the possession or the
possibility of exercising a political right may be more important than
the actual exercise. Moreover, even the exercise derives its value
from the decisions to be taken. Writing about the American town
assemblies, Arendt argues that the citizens participated “neither ex-
clusively because of duty nor, and even less, to serve their own
interests but most of all because they enjoyed the discussions. the
deliberations, and the making of decisions.”®® This, while not putting
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the cart before the horse, at least places them alongside each other.
Although discussion and deliberation in other contexts may be in-
dependent sources of enjoyment, the satisfaction one derives from
political discussion is parasitic on decision making. Political debate is
about what to do—not about what ought to be the case. It is defined
by this practical purpose, not by its subject matter.

Politics in this respect is on a par with other activities such as art,
science, athletics or chess. To engage in them may be deeply satis-
factory, if you have an independently defined goal such as “getting
it right” or “beating the opposition.” A chess player who asserted that
he played not to win, but for the sheer elegance of the game, would
be in narcissistic bad faith—since there is no such thing as an elegant
way of losing, only elegant and inelegant ways of winning. When the
artist comes to believe that the process and not the end result is his
real purpose and that defects and irregularities are valuable as re-
minders of the struggle of creation, he similarly forfeits any claim to
our interest. The same holds for E. P. Thompson, who, when asked
whether he really believed that a certain rally in Trafalgar Square
would have any impact at all, answered: “That’s not really the point,
is it? The point is, it shows that democracy’s alive. . . . A rally like
that gives us selfrespect. Chartism was terribly good for the Chart-
ists, although they never got the Charter.”®* Surely, the Chartists, if
asked whether they thought they would ever get the Charter, would
not have answered: “That’s not really the point, is it?” It was because
they believed they might get the Charter that they engaged in the
struggle for it with the seriousness of purpose that also brought them
self-respect as a side effect.%

v

I have been discussing three views concerning the relation between
economics and politics, between the market and the forum. One
extreme is “the economic theory of democracy,” most outrageously
stated by Schumpeter, but in essence also underlying social choice
theory. It is a market theory of politics, in the sense that the act of
voting is a private act similar to that of buying and selling. I cannot
accept, therefore, Alan Ryan’s argument that “On any possible view
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of the distinction between private and public life, voting is an ele-
ment in one’s public life.”® The very distinction between the secret
and the open ballot shows that there is room for a private-public
distinction within politics. The economic theory of democracy,
therefore, rests on the idea that the forum should be like the market,
in its purpose as well as in its mode of functioning. The purpose is
defined in economic terms, and the mode of functioning is that of
aggregating individual decisions.

At the other extreme there is the view that the forum should be
completely divorced from the market, in purpose as well as in insti-
tutional arrangement. The forum should be more than the distribu-
tive totality of individuals queuing up for the election booth.
Citizenship is a quality that can only be realized in public, i.e., in a
collective joined for a common purpose. This purpose, moreover, is
not to facilitate life in the material sense. The political process is an
end in itself, a good or even the supreme good for those who
participate in it. It may be applauded because of the educative effects
on the participants, but the benefits do not cease once the education
has been completed. On the contrary, the education of the citizen
leads to a preference for public life as an end in itself. Politics on
this view is not about anything. It is the agonistic display of excel-
lence, or the collective display of solidarity, divorced from decision
making and the exercise of influence on events.

In between these extremes is the view I find most attractive. One
can argue that the forum should differ from the market in its mode
of functioning, yet be concerned with decisions that ultimately deal
with economic matters. Even higher-order political decisions con-
cern lower-level rules that are directly related to economic matters.
Hence constitutional arguments about how laws can be made and
changed, constantly invoke the impact of legal stability and change
on economic affairs. It is the concern with substantive decisions that
lends the urgency to political debates. The ever-present constraint
of time creates a need for focus and concentration that cannot be
assimilated to the leisurely style of philosophical argument in which
it may be better to travel hopefully than to arrive. Yet within these
constraints arguments form the core of the political process. If thus
defined as public in nature and instrumental in purpose, politics
assumes what I believe to be its proper place in society.
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Notes

1. Elster (1978, Ch. 5) refers to these two varieties of market failure as suboptimality
and counterfinality respectively, linking them both to collective action.

2. This is a simplification. First, as argued in Samuelson (1950), there may be
political constraints that prevent one from attaining the Pareto-efficient frontier.
Secondly, the very existence of several points that are Pareto-superior to the status
quo, yet involve differential benefits to the participants, may block the realization of
any of them.

3. Hammond (1976) offers a useful analysis of the consequences of selfish prefer-
ences over income distributions, showing that “without interpersonal comparisons of
some kind, any social preference ordering over the space of possible income distri-
butions must be dictatorial.”

4. Schumpeter (1961, p. 263): “the will of the people is the product and not the
motive power of the political process.” One should not, however, conclude (as does
Lively 1975, p. 38) that Schumpeter thereby abandons the market analogy, since on
his view (Schumpeter 1939, p. 73) consumer preferences are no less manipulable
(with some qualifications stated in Elster 1983a, Ch. 5).

5. See in particular Downs (1957).

6. For fuller statements, see Arrow (1963), Sen (1970), Kelly (1978), and Hylland
(1986).

7. Cf. d’Aspremont and Gevers (1977).

8. Riker and Ordeshook (1973, pp. 112-113).

9. Cf. Davidson (1986) and Gibbard (1986).

10. Presumably, but not obviously, since the agent might have several preference
orderings and rely on higher-order preferences to determine which of the first-order
preferences to express, as suggested for instance by Sen (1976).

11. Pattanaik (1978) offers a survey of the known results. The only strategy-proof
mechanisms for social choice turn out to be the dictatorial one (the dictator has no
incentive to misrepresent his preferences) and the randomizing one of getting the
probability that a given option will be chosen equal to the proportion of voters that
have it as their first choice.

12. Tversky (1981).

13. Cf. Elster (1979, Ch. II) or Schelling (1980) for the idea of deliberately restricting
one’s feasible set to make certain undesirable behavior impossible at a later time.
The reason this does not work here is that the regret would not be eliminated.

14. Cf. for instance Williams (1973) or Sen (1979).

15. Cf. Elster (1983b, Ch. III) for a discussion of this notion.

16. Arrow (1973).
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17. Hirsch (1976).

18. Haavelmo (1970) offers a model in which everybody may suffer a loss of welfare
by trying to keep up with the neighbors.

19. One may take the achievements of others as a parameter and one’s own as the
control variable, or conversely try to manipulate the achievements of others so that
they fall short of one’s own. The first of these ways of realizing positional goods is
clearly less objectionable than the second, but still less pure than the noncomparative
desire for a certain standard of excellence.

20. Zeldin (1973, p. 134).

21. Irely mainly on Habermas (1982). I also thank Helge Hgibraaten, Rune Slagstad,
and Gunnar Skirbekk for having patiently explained to me various aspects of Haber-
mas’s work.

22. Midgaard (1980).

23. For Pascal’s argument, cf. Elster (1979, Ch. IL.3).

24. As suggested by Runciman and Sen (1965).

25. Smullyan (1980, p. 56).

26. Sobel (1967).

27. Kolm (1981a, b).

28. Janis (1972).

29. Cf. Hogarth (1977) and Lehrer (1978).

30. Niebuhr (1932, p. 11).

31. Arendt (1973, p. 174).

32. Finley (1973); see also Elster (1979, Ch. IL.8).

33. Asch (1956) is a classic study.

34. See Goldman (1972) for discussion and further references.

35. Berlin (1969, p. xxxviii); cf. also Elster (1983b, Ch. II1.3).

36. Schotter (1981, pp. 26 ff., pp. 43 ff.) has a good discussion of this predicament.
37. Margalit (1983).

38. Lipsey and Lancaster (1956-57, p. 12).

39. This is the point emphasized in Lyons (1965).

40. Cf. Hansson (1970) as well as Fgllesdal and Hilpinen (1971) for discussions of
“conditional obligations” within the framework of deontic logic. It does not appear,
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however, that the framework can easily accommodate the kind of dilemma I am
concerned with here.

41.

Cf. for instance Kolm (1977) concerning the dangers of a piecemeal introduc-

tion of socialism—also mentioned by Margalit (1983) as an objection to Popper’s
strategy for piecemeal social engineering.

42.

43.

Cf. Ainslie (1982) and Elster (1979, Ch. 11.9).

Indeed, Habermas (1982) is largely concerned with maxims for action, not with

the evaluation of states of affairs.

44.

Cf. Elster (1983b, Ch. III) for a discussion of the notion that some psychological

or social states are essentially by-products of actions undertaken for some other
purpose.

45.
46.
47.
48.
49.
50.
51.
52.
53.
54.

55.

Kant (1795, p. 126).

Rawls (1971, p. 133).

Rawls (1971, pp. 177 ff., esp. p. 181).

Williams (1973, p. 123).

Parfit (1981, p. 554).

Williams (1973, p. 131); also Elster (1983b, Ch. I1.3).
Tocqueville (1969, p. 229).

Tocqueville (1969, p. 224).

Tocqueville (1969, pp. 243-244).

Tocqueville (1969, p. 275).

Cf. Ryan (1972). His contrast between “two concepts of democracy” corresponds

in part to the distinction between the first and the second of the theories discussed
here, in part to the distinction between the first and the third, as he does not clearly
separate the public conception of politics from the noninstrumental one.

56.
57.
58.
59.
60.
61.

62.

Pateman (1970, p. 29).
Hirschman (1982, p. 82).
Mill (1859. p. 105).
Arendt (1958, p. 37).
Arendt (1958, p. 41).
Finley (1976, p. 83).

Finley (1981, p. 31).
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63. Arendt (1973, p. 119).

64. Sunday Times, 2 November 1980.

65. Cf. also Barry (1978, p. 47).

66. Ryan (1972, p. 105).

67. Veyne (1976) makes a brilliant statement of this noninstrumental attitude among

the elite of the Ancient World.
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Popular Sovereignty as Procedure

Jiirgen Habermas

In view of its impressive historical influence, the French Revolution
can “scarcely be compared with any other historical event.”! This one
undisputed statement explains why almost any other statement is
subject to debate. In our day a new controversy has arisen: whether
the Great Revolution has ceased to be relevant.

Under the banner of postmodern farewells, we are now also sup-
posed to distance ourselves from that exemplary event whose effects
have been felt for the last two hundred years. The eminent Leipzig
historian of the Revolution, Walter Markoy, still claimed in 1967 that
“The French Revolution has been experienced by no subsequent
generation as a self-contained episode or museum piece.” At that
time Francois Furet and Denis Richet had just published an impres-
sive analysis of the Revolution in terms of the histoire des mentalités.®
A decade later, when the self-criticism of the Left in Paris developed
into the more extreme poststructuralist critique of reason, Furet
could laconically conclude that “the French Revolution has ended.”
Furet wanted to escape the hold of a “testamentary historiography”
that conceived the French Revolution as the action-orienting origin
of the present. He declared the French Revolution finished, so that
the “contamination of the past” by narcissistic reference to the pre-
sent would stop.

This impulse toward a more dispassionate, scholarly approach
must not be confused with the most recent attempt to faith heal
an allegedly contaminated present by normalizing and leveling out
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another, negatively charged past. The clocks of collective memory
keep different time in France and Germany. In France, liberal and
socialist interpretations of the Revolution have determined the na-
tion’s self-understanding. In contrast, since the initial enthusiasm of
the Revolution’s contemporaries died down, we Germans have con-
stantly been suspicious of the terrorist consequences of the “ideas of
1789.” This was not only true of the earlier Prussian self-under-
standing of the German nation. Traces of a conservative, even ag-
gressively hostile, historiography were still to be found on this side
of the Rhine up to 1945.5 International differences in reception
history do not, by themselves, say anything about the truth of a
thesis, but the same thesis takes on a different significance in differ-
ent contexts. Furet was responding to the tradition in which the
French Revolution stands as a model alongside the Bolshevik revo-
lution. This dialectical relation supports his thesis of the end of the
French Revolution—and simultaneously relativizes it.°

A nonhistorian cannot contribute much to that controversy. In-
stead, I want to take the perspective of political theory and address
the question of whether the orienting power of the French Revolu-
tion is exhausted. I am concerned with the normative issue of
whether the shift in mentality that occurred during the French
Revolution still represents, in some respects, an unclaimed heritage.
Can we read the “revolution in ideas” of 1789 in a way that might
still inform our own needs for orientation?

1.1

We can discuss the question concerning the still promising aspects
of the French Revolution from various points of view.

(a) In France, the Revolution in part made possible, in part only
accelerated, the development of a mobile bourgeois society and a
capitalist economic system. It furthered processes that had occurred
in other countries without a revolutionary reorganization of political
authority and the legal system. Since then, this economic and social
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modernization has become not only permanently crisis-ridden but
overtly secular as well. Today, with its dysfunctional side effects, we
are more aware of the dangers; we now experience the inexorable
development of productive forces and the global expansion of West-
ern civilization more as threats. One can no longer coax an unre-
deemed promise from the production-centered capitalist project.
The workers’ social utopia is exhausted.

(b) Something similar holds for the rise of the modern state appa-
ratus. As Alexis de Tocqueville already saw, the French Revolution by
no means signified an innovation in the development of state bu-
reaucracies. At most, it accelerated trends that were already under
way. Today, the integrative capabilities of the state continue to dimin-
ish under the pressure of regional movements, on the one hand, and
worldwide corporations and transnational organizations, on the
other. Where the ethos of instrumental rationality still survives, it
hardly finds any support in the unpredictable organizational accom-
plishments of self-programming government administrations.

(c) We find a genuine product of the French Revolution, however,
in the nation-state that could require universal conscription of its
patriotic citizens. With national consciousness, a new form of social
integration developed for enfranchised citizens who were released
from the bonds of estates and corporations. This French model also
guided the last generation of states emerging from decolonization.
But, with their multiethnic societies, the superpowers of the United
States and the Soviet Union have never fit into the nation-as-state
scheme. And the contemporary heirs of the Furopean system of
states, having taken nationalism beyond its limits, find themselves on
the path to a postnational society.

(d) There seems to be only one remaining candidate for an affir-
mative answer to the question concerning the relevance of the
French Revolution: the ideas that inspired constitutional democracy.
Democracy and human rights form the universalist core of the con-
stitutional state that emerged from the American and French Revo-
lutions in different variants. This universalism still has its explosive
power and vitality, not only in Third World countries and the Soviet
bloc, but also in European nations, where constitutional patriotism
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acquires new significance in the course of an identity transforma-
tion. This, at least, is the opinion recently expressed by Rudolf von
Thadden at the German-French meeting in Belfort: “With immigra-
tion at seven to eight percent, nations run the risk of changing their
identity; soon they will no longer be able to understand themselves
as monocultural societies, if they do not provide any points of inte-
gration beyond pure ethnic descent. In these circumstances it be-
comes urgent that we return to the idea of the citizen as the citoyen,
which is at once more open and less rigid than the traditional idea
of ethnic belonging.”

Of course, if the institutionalization of equal liberties were the
only still promising idea, it would suffice, as many believe, to draw
upon the heritage of the American Revolution: we could emerge
from the shadows of the terreur

Von Thadden does not draw this conclusion. Moreover, it is un-
likely that the occasion of his speech (the opening of the celebration
of the two-hundredth anniversary of the Great Revolution) is
enough to explain why he reaches back to specifically French ideas.
In the spirit of Jean-Jacques Rousseau, he contrasts the citoyen with
the bourgeoisie; in line with the republican tradition, he links civil
rights and participation with fraternity or solidarity. One can still
hear the echoes of the old revolutionary slogans in what he says:
“The Europe of citizens that we must build needs the forces of
fraternity, of mutual aid and solidarity, so that the weak, the needy,
and the unemployed are also able to accept the European Commu-
nity as an advance over existing conditions. This appeal for the
promotion of fraternity, connected with the idea of citizenship, must
be the central message of the celebration of the two-hundredth
anniversary of the French Revolution.™

Unlike the American Revolution, which was, so to speak, the out-
come of events, the French Revolution was carried forward by its pro-
tagonists in the consciousness of a revolution. Furet also sees in the
consciousness of revolutionary practice a new modality of historical
action. One could even say that the bourgeois revolutions—the
Dutch, English, and American—became aware of themselves as revo-
lutions only in the French Revolution. Neither capitalistic economic
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trade (a, above), nor the bureaucratic form of legal authority (b),
nor even national consciousness (c¢) and the modern constitutional
state (d) had to emerge from a radical change experienced as revo-
lution. “France, however, is the country that invents democratic
culture through the Revolution and reveals to the world one of the
foundational postures of conscious historical action.” Our current
posture has two features: we still appeal to the readiness to act and
to the political-moral orientation to the future, on the part of those
who want to rebuild the existing order; at the same time, however,
we have lost our confidence that conditions can be changed by
revolution.

1.2

The revolutionary consciousness gave birth to a new mentality,
which was shaped by a new time consciousness, a new concept of
political practice, and a new notion of legitimation. The historical
consciousness that broke with the traditionalism of nature-like con-
tinuities; the understanding of political practice in terms of self-de-
termination and self-realization; and the trust in rational discourse,
through which all political authority was supposed to legitimate
itself—each of these is specifically modern. Under these three as-
pects, a radically this-worldly, postmetaphysical concept of the politi-
cal penetrated the consciousness of a mobilized population.

Of course, looking back over the last two hundred years can
arouse the suspicion that this understanding of politics has become
so far removed from its intellectual and cultural origins that the
revolutionary consciousness has ceased to be relevant at all. Is it not
precisely the revolutionary signature, specifically inscribed on the
years between 1789 and 1794, that has faded?

(a) The revolutionary consciousness was expressed in the convic-
tion that a new beginning could be made. This reflected a change
in historical consciousness.!” Drawn together into a single process,
world history became the abstract system of reference for a future-
oriented action considered capable of uncoupling the present from
the past. In the background lay the experience of a break with
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tradition: the threshold to dealing reflexively with cultural transmis-
sions and social institutions was crossed. The process of modern-
ization was experienced as the acceleration of events that were open,
as it were, to single-minded collective intervention. The current
generation saw itself burdened with responsibility for the fate of
future generations, while the example of past generations lost its
binding character. Within the enlarged horizon of future possibili-
ties, the topicality of the present moment acquired excessive promi-
nence in contrast to the normativity of an existing reality that merely
protruded into the present. Hannah Arendt associated this emphatic
confidence with our “natality,” the moving affection that is always
aroused on seeing a newborn infant and that brings the expectation
of a better future.

This vitality, however, lost its revolutionary form long ago. For the
reflexive liquefaction of traditions has by now become permanent;
the hypothetical attitude toward existing institutions and given
forms of life has become the norm. The Revolution has itself slipped
into tradition: 1815, 1830, 1848, 1871, and 1917 represent the cae-
surae of a history of revolutionary struggles, but also a history of
disappointments. The Revolution dismisses its dissidents, who no
longer rebel against anything except the Revolution itself. This self-
destructive dynamic is also rooted in a concept of progress, already
discredited by Walter Benjamin, that dedicates itself to the future
without remembering the victims of past generations. On the other
hand, the effects of student revolts and new social movements in
Western-style societies lead one to suspect that the cultural dynamic
unleashed by the French Revolution is having an effect in the less-
conspicuous value transformations of broad strata of the population,
whereas the esoteric consciousness of contemporary relevance,
penetrating continuity, and violated normativity has retreated into
areas of post-avant-gardist art.

(b) Revolutionary consciousness was further expressed in the con-
viction that emancipated individuals are jointly called to be authors
of their destiny. In their hands lies the power to decide about the
rules and manner of their living together. As citizens, they give
themselves the laws they want to obey, thereby producing their own
life context. This context is conceived as the product of a coopera-
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tive practice centered in conscious political will-formation. A radi-
cally this-worldly politics understands itself as the expression and
confirmation of the freedom that springs simultaneously from the
subjectivity of the individual and the sovereignty of the people. At
the level of political theory, individualist and collectivist approaches,
which respectively give priority to the individual and the nation, have
no doubt competed with one another from the beginning. But po-
litical freedom has always been conceived as the freedom of a subject
that determines and realizes itself. Autonomy and self-realization are
the key concepts for a practice with an immanent purpose, namely,
the production and reproduction of a life worthy of human beings.!!

This holistic concept of political practice has also lost its luster and
motivating power. As the equal participation of all citizens in politi-
cal willformation was laboriously institutionalized according to the
rule of law, the contradictions built into the concept of popular
sovereignty itself became manifest. The people from whom all gov-
ernmental authority is supposed to derive does not comprise a sub-
ject with will and consciousness. It only appears in the plural, and as
a people it is capable of neither decision nor action as a whole. In
complex societies, even the most earnest endeavors at political self-
organization are defeated by resistant elements originating in the
stubborn systemic logics of the market and administrative power. At
one time, democracy was something to be asserted against the des-
potism palpably embodied in the king, members of the aristocracy,
and higher-ranking clerics. Since then, political authority has been
depersonalized. Democratization now works to overcome not genu-
inely political forms of resistance but rather the systemic imperatives
of differentiated economic and administrative systems.

(c) Revolutionary consciousness was expressed, finally, in the con-
viction that the exercise of political domination could be legitimated
neither religiously (by appeal to divine authority) nor metaphysically
(by appeal to an ontologically grounded natural law). From now on,
a politics radically situated in this world should be justifiable on the
basis of reason, using the tools of postmetaphysical theorizing. Doc-
trines of rational natural law, that is, social-contract theories, were
proposed with this purpose in mind. Such theories translated the
Aristotelian concept of political authority—the self-rule of free and
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equal persons—into the basic concepts of the philosophy of the
subject. In doing so, they finally satisfied the demands of individual
freedom as well as those of universal justice. Revolutionary practice
could thus be understood as a theoretically informed realization of
human rights; the Revolution itself seemed to be derived from prin-
ciples of practical reason. This self-understanding also explains the
influence of the “sociétés de penser” and the active role of the
“ideologues.”

This intellectualism did not just awaken the suspicion of conser-
vative opponents. The assumption that political will-formation is
immediately receptive to theory, that it can be guided by a prior
consensus on moral principles, had consequences that were unfor-
tunate for democratic theory and disastrous for political practice.
Theory must cope with the tension between sovereign will-formation
and the apodictic insight of reason; practice must deal with the false
apotheosis of reason, such as that manifested in the cult of the
supreme being and the emblems of the French Revolution.!? In the
name of an authoritarian reason prior to every actual process of
mutual understanding, a dialectic of spokespersons unfolded that
blurred the difference between morality and tactics and ended by
justifying “virtuous terror.” Hence, thinkers from Carl Schmitt to
Hermann Lubbe, from Cochin to Furet, have denounced the dis-
course that converts power into word; that is, they have portrayed it
as a mechanism that inevitably gives rise to the consensually veiled
domination of intellectual spokespersons—in other words, avant-
gardism.!?

1.3

Our review seems to suggest that the mentality created by the French
Revolution became both permanent and trivial: no longer surviving
today as revolutionary consciousness, it has forfeited its explosive
utopian power and much of its rhetorical power as well. But has this
transformation of form also depleted its energies? The cultural dy-
namic released by the French Revolution has obviously not come to
a standstill. Today, for the first time, this dynamic has created the
conditions for a cultural activism stripped of all high-cultural privi-
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leges and stubbornly eluding administrative manipulation. To be
sure, the highly diversified pluralism of these activities, which are not
confined by socioeconomic class, is opposed to the revolutionary
self-understanding of a more or less homogeneous nation. Neverthe-
less, the cultural mobilization of the masses goes back to this source.
In urban centers one can discern the emerging contours of a social
intercourse characterized by both socially de-differentiated forms of
expression and individualized lifestyles. The ambiguous physiog-
nomy is not easy to decipher. One is not quite sure whether this
“culture society” reflects only the commercially and strategically “ex-
ploited power of the beautiful”—a semantically desiccated, privatistic
mass culture—or whether it might provide receptive ground for a
revitalized public sphere where the ideas of 1789 could finally take
root.

In what follows, I must leave this question open and restrict myself
to normative arguments. My aim is simply to determine how a radi-
cally democratic republic might even be conceived today, assuming we
can reckon on a resonant political culture that meets it halfway. A
republic of this sort is not a possession we simply accept as our
fortunate inheritance from the past. Rather it is a project we must
carry forward in the consciousness of a revolution both permanent
and quotidian. I am not speaking of a trivial continuation of the
revolution by other means. One can already learn from Biichner’s
Danton how soon the revolutionary consciousness became enmeshed
in the aporias of revolutionary instrumentalism. Melancholy is in-
scribed in the revolutionary consciousness—a mourning over the
failure of a project that nonetheless cannot be relinquished. One can
explain both the failure and this unrelinquishable character by the
fact that the revolutionary project overshoots the revolution itself; it
eludes the revolution’s own concepts. Hence I will endeavor to trans-
late the normative content of this unique revolution into our own
concepts. In view of the double anniversary of the years 1789 and
1949—and stung by other “anniversaries”™—a leftist in the Federal
Republic must consider this undertaking an imperative: the princi-
ples of the Constitution will not take root in our souls until reason
has assured itself of its orienting, future-directed contents. It is only
as a historical project that constitutional democracy points beyond
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its legal character to a normative meaning—a force at once explosive
and formative.

From the viewpoint of political theory, history is a laboratory for
arguments. The French Revolution comprised in any case a chain of
events fortified with arguments: the Revolution robed itself in the
discourses of modern natural law. And it left behind prolix traces in
the political ideologies of the nineteenth and twentieth centuries.
From the distance available to later generations, the ideological
struggles between democrats and liberals, between socialists and
anarchists, between conservatives and progressives—to summarize
loosely—display basic patterns of argumentation that are still in-
structive today.

2

2.1

The dialectic between liberalism and radical democracy that was intensely
debated during the French Revolution has exploded worldwide. The
dispute has to do with how one can reconcile equality with liberty,
unity with diversity, or the right of the majority with the right of the
minority. Liberals begin with the legal institutionalization of equal
liberties, conceiving these as rights held by individual subjects. In
their view, human rights enjoy normative priority over democracy,
and the constitutional separation of powers has priority over the will
of the democratic legislature. Advocates of egalitarianism, on the
other hand, conceive the collective practice of free and equal per-
sons as sovereign will-formation. They understand human rights as
an expression of the sovereign will of the people, and the constitu-
tional separation of powers emerges from the enlightened will of the
democratic legislature.

Thus the starting constellation is already characterized by Rous-
seau’s answer to John Locke. Rousseau, the forerunner of the
French Revolution, understands liberty as the autonomy of the peo-
ple, as the equal participation of each person in the practice of
self-legislation. Immanuel Kant, as a philosophical contemporary of
the French Revolution who admitted that Rousseau first “set him
straight,” formulates this point as follows:
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The legislative authority can be attributed only to the united will of the
people. Because all right and justice is supposed to proceed from this
authority, it can do absolutely no injustice to anyone. Now, when someone
prescribes for another, it is always possible that he thereby does the other
an injustice, but this is never possible with respect to what he decides for
himself (for volenti non fit injuriae—“he who consents cannot receive an
injury”). Hence, only the united and consenting will of all—that is, a gen-
eral and united will of the people by which each decides the same for all
and all decide the same for each—can legislate.!*

The point of this reflection is the unification of practical reason
and sovereign will, of human rights and democracy. A rational struc-
ture is inscribed in the autonomy of the legislative practice itself, so
that the reason that legitimates political authority no longer has to
rush ahead of the sovereign will of the people and anchor human
rights in an imaginary state of nature, as it did in Locke. Because it
can express itself only in general and abstract laws, the united will
of the citizens must perforce exclude all nongeneralizable interests
and admit only those regulations that guarantee equal liberties to
all. The exercise of popular sovereignty simultaneously secures hu-
man rights.

Through Rousseau’s Jacobin disciples, this idea kindled practical
enthusiasm and provoked liberal opposition. The critics insisted that
the fiction of the unified popular will could be realized only at the
cost of masking or suppressing the heterogeneity of individual wills.
In fact, Rousseau had already imagined the constitution of the popu-
lar sovereign as something like an existential act of sociation
through which isolated individuals were transformed into citizens
oriented toward the common good. These citizens comprise the
members of a collective body; they are the subject of a legislative
practice that has been freed from the individual interests of private
persons who are merely passively subjected to legal statutes. All the
radical varieties of Rousseauianism labor under this moral overbur-
dening of the virtuous citizen. The assumption of republican virtues
is realistic only for a polity with a normative consensus that has been
secured in advance through tradition and ethos: “Now the less the
individual wills relate to the general will, that is to say customary
conduct to the laws, the more repressive force has to be increased.”!?
Liberal objections to Rousseauianism can thus draw on Rousseau
himself: modern societies are not homogeneous.
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2.2

The opponents emphasize the diversity of interests that must be
brought into balance and the pluralism of opinions that must be
brought into a majority consensus. In fact, the critique leveled
against the “tyranny of the majority” appears in two different vari-
ants. The classical liberalism of Tocqueville understands popular
sovereignty as a principle of equality that needs to be limited. It is
the fear the bourgeoisie have of being overpowered by the citoyen: if
the constitutional regime with its separation of powers does not set
boundaries on the democracy of the people, then the prepolitical
liberties of the individual are in danger. With this, of course, liberal
theory falls back into its earlier difficulties: the practical reason
incorporated in the constitution once again comes into conflict with
the sovereign will of the political masses. The problem Rousseau
sought to solve with the concept of selflegislation reappears. A
democratically enlightened liberalism must therefore hold on to
Rousseau’s intention.

At this end of the political spectrum, the critique led not to a
limitation but to a redefinition of the principle of popular sover-
eignty: such sovereignty should express itself only under the discur-
sive conditions of an internally differentiated process of opinion-
and will-formation. In 1848—hence before John Stuart Mill, in his
“On Liberty” (1859), united equality and liberty in the idea of the
discursive public sphere—the German democrat Julius Frébel issued
a flyer in which he conceived the idea of a total will along completely
nonutilitarian lines. This will should emerge from the free will of all
citizens through discussion and voting: “We seek the social republic,
that is, the state in which the happiness, freedom, and dignity of
each individual are recognized as the common goal of all, and the
perfection of the law and power of society springs from the mutual
understanding and agreement of all its members.”°

A year earlier Frobel had published System der socialen Politik (Sys-
tem of Social Politics),!” in which he connects the principle of free
discussion with majority rule in an interesting way. He assigns to
public discourse the role that Rousseau ascribed to the supposedly
universalizing force of the mere form of the legal statute. The nor-
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mative meaning of the validity of laws that deserve general assent
cannot be explained by the semantic properties of abstract and
general laws. Instead, Frobel has recourse to the communicative
conditions under which opinion-formation oriented to truth can be
combined with majoritarian will-formation. At the same time, he
holds on to Rousseau’s concept of autonomy: “A law exists only for
the one who has made it himself or agreed to it; for everyone else it
is a command or an order” (p. 97). Hence laws require the justified
assent of all. The democratic legislature, however, decides by major-
ity. Consensus and majority rule are compatible only if the latter has
an internal relation to the search for truth: public discourse must
mediate between reason and will, between the opinion-formation of
all and the majoritarian will-formation of the representatives.

A majority decision may come about only in such a way that its
content is regarded as the rationally motivated but fallible result of
an attempt to determine what is right through a discussion that has
been brought to a provisional close under the pressure to decide:
“The discussion allows convictions as they have developed in the
minds of different human beings to have an effect on one another,
it clarifies them and enlarges the circle in which they find recogni-
tion. The . . . practical specification of law results from the develop-
ment and recognition of the theoretical legal consciousness already
present in the society, but it can . . . succeed in one way only, namely
that of voting and deciding according to the majority” (p. 96).
Frobel interprets the majority decision as a conditional consensus, as
the consent of the minority to a practice that conforms to the will
of the majority: “Certainly one does not require that the minority,
by resigning their will, declare their opinion to be incorrect; indeed,
one does not even require that they abandon their aims, but rather
. . . that they forego the practical application of their convictions,
until they succeed in better establishing their reasons and procuring
the necessary number of affirmative votes” (pp. 108f.).

2.3

Frobel’s position shows that the normative tension between equality
and liberty can be resolved as soon as one renounces an overly concrete



48

Jurgen Habermas

reading of the principle of popular sovereignty. Unlike Rousseau, who
focused on the mere form of general law, Frobel does not imbue the
sovereign will of a collectivity with practical reason but anchors the
latter in a procedure of opinion- and will-formation that determines
when a political will not identical with reason has the presumption
of reason on its side. This preserves Frobel from a normative devalu-
ation of pluralism. Public discourse mediates between reason and
will: “For the progress of knowledge, a unity of convictions would be
a misfortune; in the affairs of society, a unity of aims is a necessity”
(p- 108). The majoritarian production of a unified will is compatible
with the “principle of the equal validity of the personal will of each”
only in connection with the principle “of reducing error on the way
to conviction” (p. 105). And the latter principle can be asserted
against tyrannical majorities only in public discourses.

Frobel therefore proposes popular education, a high level of edu-
cation for all, as well as the freedom to express “theoretical” opin-
ions and to campaign (Propaganda). He is also the first to recognize
the constitutional significance of parties and of their political strug-
gles for the majority of votes conducted with the instruments of
“theoretical propaganda.” Only open structures of communication
can prevent the ascendancy of avantgarde parties. Only “parties”
and not “sects” should exist: “The party wants to validate its separate
aims in the state, the sect wants to use its separate aims to overcome
the state. The party seeks to come to power in the state, the sect seeks
to impose its own form of existence on the state. By coming to power
in the state, the party seeks to dissolve into it, whereas the sect, by
dissolving the state into itself, seeks to come to power” (p. 277).
Frobel stylizes the loose parties of his day as free associations that
specialize in bringing influence to bear, primarily through argu-
ments, on the process of public opinion- and willformation. They
represent the organizational core of an enfranchised public citizenry
that, engaged in a multivocal discussion and deciding by majority,
occupies the seat of the sovereign.

Whereas with Rousseau the sovereign embodied power and the legal
monopoly on power, Frobel’s public is no longer a body. Rather, it
is only the medium for a multivocal process of opinion-formation
that substitutes mutual understanding for power and rationally mo-
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tivates majoritarian decisions. Party competition in the political pub-
lic sphere thus serves to establish the Rousseauian act of the social
contract for the long run, in the form of a “legal and permanent
revolution,” as Frobel puts it. Frobel’s constitutional principles strip
the constitutional order of everything substantial. Strictly post-
metaphysical, they delineate not “natural rights” but simply the pro-
cedure of opinion- and will-formation that secures equal liberties via
general rights of communication and participation:

With the constitutional compact the parties make an agreement to have
their opinions affect one another through free discussion alone and to
forego the implementation of any theory until it has the majority of citizens
on its side. With the constitutional compact the parties agree to the follow-
ing: to determine the unity of aims according to the majority of those
supporting the theory; but to leave publicity for the theory to the freedom
of each individual; and to give further shape to their constitution and
legislation according to the outcome of all the individual efforts as shown
by the votes. (p. 113)

Whereas the first three articles of the constitution establish the
conditions and procedures of a rational democratic will-formation,
the fourth article rules out the unchangeability of the constitution
as well as every external limitation on proceduralized popular sover-
eignty. Human rights do not compete with popular sovereignty; they
are identical with the constitutive conditions of a self-limiting prac-
tice of publicly discursive will-formation. The separation of powers
is then explained by the logic of application and supervised imple-
mentation of laws that have been enacted through such a process.

3
3.1

The discourse over liberty and equality is carried on at another level
in the dispute between socialism and liberalism. This dialectic, too, was
already built into the French Revolution: it appeared when Jean-Paul
Marat opposed the formalism of legal statutes and spoke of “legal
tyranny,” when Jacques Roux complained that the equality of legal
statutes was aimed against the poor, and when Francois Babeuf,
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appealing to an equal satisfaction of the needs of each, criticized the
institutionalization of equal liberties.!® This discussion first acquired
clear contours in early socialism.

In the eighteenth century, the critique of social inequality was
directed against the social effects of political inequality. Legal argu-
ments, that is, arguments based on modern natural law, provided a
sufficient basis to plead for the equal liberties of constitutional de-
mocracy and bourgeois private law in opposition to the ancien
régime. However, as constitutional monarchy and the Code
Napoléon were implemented, social inequalities of another kind
came to light. The inequalities connected with political privilege
were replaced by ones that first appeared in the process of institu-
tionalizing equal liberties according to private law. The social effects
of the unequal distribution of a nonpolitical economic power were
now at issue. When Karl Marx and Friedrich Engels denounced the
bourgeois legal order as the juridical expression of unjust relations
of production, they were borrowing arguments from political econ-
omy, thereby enlarging the concept of the political itself. No longer
was just the organization of the state open to our control but the
arrangement of society as a whole.!?

With this change in perspective, a functional relationship between
class structure and the legal system came into view. This connection
made it possible to criticize legal formalism, and thus to criticize the
substantive inequality of rights that were formally equal (i.e., equal
according to their literal meaning). However, this same shift in
perspective simultaneously made it difficult to see the problem that
arises for political will-formation once the social is politicized. Marx
and Engels, satisfied with allusions to the Paris Commune, more or
less put aside questions of democratization. The philosophical back-
ground of these authors could also partly explain their blanket
rejection of legal formalism (in fact a rejection of the legal sphere
as a whole). Specifically, one could argue that they read Rousseau
and Hegel too much through the eyes of Aristotle; that they failed
to appreciate the normative substance of Kantian universalism and
the Enlightenment; and that their idea of a liberated society was too
concrete. They conceived socialism as a historically privileged form
of concrete ethical life (Sittlichkeit) and not as the set of necessary
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conditions for emancipated forms of life about which participants
themselves would have to reach an understanding.

The expanded concept of the political was not matched by a
deeper understanding of the functional modes, forms of communi-
cation, and institutional conditions of egalitarian will-formation.
The holistic notion of a politicized society of workers remained
central. The early socialists were still confident that the convivial
forms of life of freely associated workers would emerge spontane-
ously from properly organized production processes. Faced with the
complexity of developed, functionally differentiated societies, this
idea of workers’ self-governance had to fail—and fail even if the
workers’ social utopia was imagined, with Marx, as a realm of free-
dom to be established on the basis of an ongoing, systemically regu-
lated realm of necessity. Even Lenin’s strategy, the seizure of power
by professional revolutionaries, could not make up for the lack of
political theory. The practical effects of this deficit are evident in
those aporias that to this day still grip bureaucratic socialism, with
its political avant-garde frozen into nomenklatura.

3.2

On the other hand, achieving the social-welfare compromise has
been a disappointing experience for the reformist unions and par-
ties that operate within the framework of constitutional democracy.
That is, they had to be content with an adjusted version of bourgeois
liberalism and forego the redemption of radical democratic prom-
ises. The intellectual kinship between reformism and left liberal-
ism (between Eduard Bernstein and Friedrich Naumann, still the
godsons of the social-liberal coalition) rests on the shared goal of
universalizing basic rights from a social-welfare perspective.?’ Nor-
malizing the status of dependent wage labor through participatory
political and social rights is supposed to provide the mass of the
population with the opportunity to live in security, social justice, and
growing prosperity. On the basis of a capitalist growth that is both
domesticated and nurtured, the parties in power are supposed to
operate the levers of administrative power so as to implement these
goals via interventions. According to orthodox Marxism, social
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emancipation was to be achieved through a political revolution that
took possession of the state apparatus only to smash it to pieces.
Reformism can bring about social pacification solely by way of social-
welfare interventions, but in doing so parties are absorbed into an
expanding state apparatus. As parties become arms of the state,
political will-formation shifts into a political system that is largely
self-programming. To the extent that it succeeds in extracting mass
loyalty from the public sphere, the political system becomes inde-
pendent of the democratic sources of its legitimation. Thus the flip
side of a halfway successful welfare state is a mass democracy in
which the process of legitimation is managed by the administration.
At the programmatic level, this is associated with resignation: both
the acceptance of the scandalous “natural fate” imposed by the labor
market and the renunciation of radical democracy.

This explains the relevance of the discourse between anarchism and
socialism that has been carried on since the nineteenth century. What
was already practiced in the petit bourgeois revolution of the sanscu-
lottes finally received rational justification and partial theoretical
elaboration in anarchist social criticism and the idea of council
democracy. Here the techniques of self-organization (such as per-
manent consultation, imperative mandates, rotation of offices, and
interlocking powers) were probably less important than the organ-
izational form itself: the model of the voluntary association.?! Such
associations displayed only a minimal degree of institutionalization.
The horizontal contacts at the level of face-to-face interactions were
supposed to coalesce into an intersubjective practice of deliberation
and decision making strong enough to maintain all the other institu-
tions in the fluid condition of the founding phase, more or less
preserving them from coagulation. This anti-institutionalism coin-
cided with the classical liberal idea that associations could support a
public sphere in which the communicative practices of opinion- and
will-formation would occur, guided of course by argumentation.
When Donoso Cortes complained that liberalism erroneously made
discussion into the principle of political decision, and when Carl
Schmitt likewise denounced the liberal bourgeoisie as the discussing
class, both had the anarchistic, hence power-dissolving, consequences
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of public discussion in view. The same motive still drives the numer-
ous disciples of Schmitt in their shadowboxing with the intellectual
instigators of a “European civil war.”

In contrast to the individualistic, natural-law construct of the state
of nature, the organizational form of voluntary association is a socio-
logical concept that allows one to think of spontaneously emergent,
domination-free relationships in noncontractualist terms. Then one
no longer needs to conceive of domination-free society as an instru-
mental and hence prepolitical order established on the basis of
contracts, that is, through the self-interested agreements of private
persons oriented toward success. A society integrated through asso-
ciations instead of through markets would be a political, yet never-
theless domination-free, order. The anarchists trace spontaneous
sociation back to a different impulse than does modern natural law,
that is, not to the interest in the useful exchange of goods but rather
to the willingness to solve problems and coordinate action through
mutual understanding. Associations differ from formal organiza-
tions in that the purpose of the union has not yet become function-
ally autonomous vis-a-vis the associated members’ value orientations
and goals.

3.3

This anarchist projection of a society made up entirely of horizon-
tal networks of associations was always utopian; today it is still less
workable, given the regulatory and organizational needs of modern
societies. Media-steered interactions in the economic and adminis-
trative systems are defined precisely by the uncoupling of organiza-
tional functions from members’ orientations. From the actor’s
perspective, this uncoupling manifests itself as an inversion of ends
and means; processes of utilization and administration appear to
acquire a fetishistic life of their own. But the anarchist’s suspicion
can be given a methodological turn; indeed it can be turned criti-
cally against both sides: against the system-blindness of a normative
theory of democracy that disregards the bureaucratic expropriation
of the grassroots level, and against the fetishizing gaze of a systems
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theory that dismisses all normative considerations. By methodologi-
cal flat, systems theory excludes the possibility of communication in
which a society could examine itself as a whole.??

The classical theories of democracy start with the assumption that
society has an effect or influence on itself through the sovereign
legislature. The people program the laws, and these in turn program
the implementation and application of law, so that through the
collectively binding decisions of administration and judiciary the
members of society receive the benefits and regulations that they
themselves have programmed in their role of citizens. This idea of an
action-upon-self programmed by laws appears plausible only on the sup-
position that society as a whole can be represented as an association
writ large, which governs itself through the media of law and politi-
cal power. Today we know better, now that sociological analyses have
enlightened us about the actual circulation of power. We also know
that as an organizational form, an association lacks the complexity
necessary to structure the social fabric as a whole. But this is not my
concern here. I am interested, rather, in the conceptual analysis of
the reciprocal constitution of law and political power. Such an analy-
sis already shows that, in the medium proper to action-upon-self
programmed by laws, there exists an opposing, self-programming circu-
lation of power.

Before law and political power can take on their own functions,
namely, stabilization of behavioral expectations and collectively bind-
ing decisions, they must fulfill functions for each other. Thus law,
which borrows its coercive character from power, first bestows on
power the legal form that provides power with its binding character.
Each of these two codes requires its own perspective: law requires a
normative perspective, and power an instrumental one. From the
perspective of law, policies as well as laws and decrees have need of
normative justification, whereas from the perspective of power they
function as means for and constraints upon the reproduction of
power. The perspective of legislation and adjudication yields a nor-
mative approach to law; the perspective of preserving power yields
a corresponding instrumental approach. From the perspective of
power, the circulation of normative action-upon-self programmed
through laws acquires the opposite character of a self-programming
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circulation of power: the administration programs itself by steering
the behavior of the voting public, preprogramming the executive
branch (Regierung) and legislature, and functionalizing the judiciary.

As the welfare state develops, the opposing element that is already
conceptually present in the medium of legal-administrative action-
upon-self also begins to have an empirical effect that gradually in-
creases in strength. By now it is clear that the administrative
instruments for implementing social-welfare programs are by no
means a passive medium without properties of its own, as it were. To
an increasing degree, the interventionist state has contracted into a
subsystem steered by power and centered in itself; to an increasing
degree, it has displaced legitimation processes into its environment.
In fact, this process has progressed to the point where we would do
well to consider modifications in the normative idea of a self-organ-
izing society. I thus propose that we make a distinction in the con-
cept of the political itself, consonant with the duality of normative
and instrumental perspectives.??

We can distinguish between communicatively generated power and
administratively employed power. In the political public sphere, then,
two contrary processes encounter and cut across each other: the
communicative generation of legitimate power, for which Arendt
sketched a normative model, and the political-systemic acquisition
of legitimacy, a process by which administrative power becomes
reflexive. How these two processes—the spontaneous forming of
opinion in autonomous public spheres and the organized extraction
of mass loyalty—interpenetrate, and which overpowers which, are
empirical questions. What primarily interests me is this: insofar as
this distinction comes to have any empirical relevance, the norma-
tive understanding of a democratic self-organization of the legal
community must also change.

4
4.1

The first question concerns the mode of action-upon-self. Because
the administrative system must translate all normative inputs into its
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own language, one must explain how this system can be pro-
grammed at all through the policies and laws emerging from proc-
esses of public opinion- and will-formation. The administration
obeys its own rationality criteria as it operates according to law; from
the perspective of employing administrative power, what counts is
not the practical reason involved in applying norms but the effec-
tiveness of implementing a given program. Thus the administrative
system primarily deals with the law instrumentally. Normative rea-
sons, which justify adopted policies and enacted norms in the lan-
guage of law, are regarded in the language of administrative power
as rationalizations appended to decisions that were previously in-
duced. Naturally, because of its juridical character, political power
still depends on normative reasons. Normative reasons thus consti-
tute the means by which communicative power makes itself felt. The
indirect measures by which the administration manages the econ-
omy illustrate how influence can be brought to bear on self-regulat-
ing mechanisms (e.g., “help to self-help”). Perhaps we can apply this
model to the relation between the democratic public sphere and the
administration. Communicatively generated legitimate power can
have an effect on the political system insofar as it assumes responsi-
bility for the pool of reasons from which administrative decisions
must draw their rationalizations. If the normative arguments ap-
pended by the system have been discursively invalidated by counter-
arguments from prior political communication, then it is simply not
the case that “anything goes,” that is, anything feasible for the politi-
cal system.

The next question concerns the possibility of democratizing opin-
ion- and will-formation themselves. Normative reasons can achieve
an indirect steering effect only to the extent that the political system
does not, for its part, steer the very production of these reasons.
Now, democratic procedures are meant to institutionalize the forms
of communication necessary for a rational will-formation. From this
standpoint, at least, the institutional framework in which the legiti-
mation process occurs today can be submitted to critical evaluation.
With some institutional imagination, moreover, one can think of
how existing parliamentary bodies might be supplemented by insti-
tutions that would allow affected clients and the legal public sphere
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to exert a stronger pressure for legitimation on the executive and
judicial branches. The more difficult problem, however, is how to
ensure the autonomy of the opinion- and will-formation that have
already been institutionalized. After all, these generate communica-
tive power only to the extent that majority decisions satisfy the con-
ditions stated by Frobel, that is, only insofar as they come about
discursively.

The assumed internal relation between political will-formation
and opinion-formation can secure the expected rationality of deci-
sion making only if parliamentary deliberations do not proceed
according to ideologically pregiven assumptions. Elitist interpreta-
tions of the principle of representation respond to this requirement
by shielding organized politics from a forever-gullible popular opin-
ion. In normative terms, however, this way of defending rationality
against popular sovereignty is contradictory: if the voters’ opinion is
irrational, then the election of representatives is no less so. This
dilemma turns our attention toward a relation Frobel did not dis-
cuss, that between formally structured political will-formation and
the surrounding environment of unstructured processes of opinion-
formation. The former issues in decisions (and is also the level at
which general elections are located), whereas the latter remains
informal, because it is not under any pressure to decide. Frobel’s
own assumptions compel one to conclude that the democratic pro-
cedure can lead to a rational will-formation only insofar as organized
opinion-formation, which leads to accountable decisions within gov-
ernment bodies, remains permeable to the free-floating values, is-
sues, contributions, and arguments of a surrounding political
communication that, as such, cannot be organized as a whole.

Thus the normative expectation of rational outcomes is grounded
ultimately in the interplay between institutionally structured political
will-formation and spontaneous, unsubverted circuits of communi-
cation in a public sphere that is not programmed to reach decisions
and thus is not organized. In this context, the public sphere func-
tions as a normative concept. Voluntary associations represent the
nodal points in a communication network that emerges from the
intermeshing of autonomous public spheres. Such associations spe-
cialize in the generation and dissemination of practical convictions.
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They specialize, that is, in discovering issues relevant for all of soci-
ety, contributing possible solutions to problems, interpreting values,
producing good reasons, and invalidating others. They can become
effective only indirectly, namely, by altering the parameters of insti-
tutionalized will-formation by broadly transforming attitudes and
values. The manner in which general voting behavior is increasingly
affected by opaque mood swings in the political culture indicates
that the foregoing reflections are not entirely out of touch with
social reality. But here we must restrict ourselves to the normative
implications of this descriptive analysis.

4.2

Following Arendt’s lead, Albrecht Wellmer has underscored the self-
referential structure of the public practice issuing from communica-
tive power.?* This communicative practice bears the burden of
stabilizing itself; with each important contribution, public discourse
must keep alive both the meaning of an undistorted political public
sphere as such and the very goal of democratic will-formation. The
public sphere thereby continually thematizes itself as it operates, for
the existential presuppositions of a nonorganizable practice can be
secured only by this practice itself. The institutions of public free-
dom stand on the shifting ground of the political communication of
those who, by using them, at the same time interpret and defend
them. The public sphere thus reproduces itself self-referentially, and
in doing so reveals the place to which the expectation of a sovereign
self-organization of society has withdrawn. The idea of popular sov-
ereignty is thereby desubstantialized. Even the notion that a network
of associations could replace the dismissed “body” of the people—
that it could occupy the vacant seat of the sovereign, so to speak—is
too concrete.

This fully dispersed sovereignty is not even embodied in the heads
of the associated members. Rather, if one can still speak of “embodi-
ment” at all, then sovereignty is found in those subjectless forms of
communication that regulate the flow of discursive opinion- and
will-formation in such a way that their fallible outcomes have the
presumption of practical reason on their side. Subjectless and anony-



59

Popular Sovereignty as Procedure

mous, an intersubjectively dissolved popular sovereignty withdraws
into democratic procedures and the demanding communicative pre-
suppositions of their implementation. It is sublimated into the elu-
sive interactions between culturally mobilized public spheres and a
will-formation institutionalized according to the rule of law. Set com-
municatively aflow, sovereignty makes itself felt in the power of pub-
lic discourses. Although such power originates in autonomous public
spheres, it must take shape in the decisions of democratic institu-
tions of opinion- and will-formation, inasmuch as the responsibility
for momentous decisions demands clear institutional accountability.
Communicative power is exercised in the manner of a siege. It
influences the premises of judgment and decision making in the
political system without intending to conquer the system itself. It
thus aims to assert its imperatives in the only language the besieged
fortress understands: it takes responsibility for the pool of reasons
that administrative power can handle instrumentally but cannot ig-
nore, given its juridical structure.

Naturally, even a proceduralized “popular sovereignty” of this sort
cannot operate without the support of an accommodating political
culture, without the basic attitudes, mediated by tradition and so-
cialization, of a population accustomed to political freedom: rational
political will-formation cannot occur unless a rationalized lifeworld
meets it halfway. This thesis could appear to be just one more guise
for a civic-republican ethos and its expectations of virtue that have
morally overburdened citizens since time immemorial. If we are to
dispel this suspicion, then we must finally argue for what neo-Aristo-
telian political theory slips in with its concept of ethos: we must
explain how it is possible in principle for civic virtue and self-interest
to intermesh. If it is to be reasonable to expect the political behavior
that is normatively required, then the moral substance of self-legis-
lation—which for Rousseau was concentrated in a single act—must
be parceled out over many stages: the process of proceduralized
opinion- and will-formation must break down into numerous smaller
particles. It must be shown that political morality is exacted only in
small increments.?> Here I can illustrate this point only briefly.

Why should representatives base their decisions on correct and, as
we are here assuming, more or less discursively formed judgments
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and not merely advance legitimating reasons as a pretext? It is be-
cause the institutions are designed in such a way that representatives
normally do not want to expose themselves to the criticism of their
voters. After all, voters can sanction their representatives at the next
opportunity, but representatives do not have any comparable way of
sanctioning voters. But why should voters base their ballot choices
on, as we here assume, a more or less discursively formed public
opinion, instead of ignoring the legitimating reasons? It is because
normally they can choose only between the highly generalized poli-
cies and vague profiles of popular parties, and they can perceive
their own interests only in the light of pregeneralized interest posi-
tions. But are not these two assumptions themselves unrealistic? Not
entirely, so long as we are only normatively assessing the alternatives
that are possible in principle. As we have seen, democratic proce-
dures should produce rational outcomes insofar as opinion-forma-
tion inside parliamentary bodies remains sensitive to the results of a
surrounding informal opinion-formation in autonomous public
spheres. No doubt this second assumption of an unsubverted politi-
cal public sphere is unrealistic; properly understood, however, it is
not utopian in a bad sense. It would be realized to the extent that
opinion-forming associations developed, catalyzed the growth of
autonomous public spheres, and, in virtue of the natural visibility
such associations enjoy, changed the spectrum of values, issues, and
reasons. This would both innovatively unleash and critically filter the
elements of discourse that have been channeled by the mass media,
unions, associations, and parties, according to the dictates of power.
In the final analysis, of course, the emergence, reproduction, and
influence of such a network of associations remains dependent on a
liberal-egalitarian political culture sensitive to problems affecting
society as a whole—a culture that is even jumpy or in a constant state
of vibration, and thus responsive.

4.3

Let us assume that complex societies would be open to such funda-
mental democratization. In that case, we are immediately confronted
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with objections that conservatives since Edmund Burke have repeatedly
marshaled against the French Revolution and its effects.?® In this
final round of reflection, we must take up the arguments that such
thinkers as Joseph de Maistre and Louis de Bonald have used to
remind overly naive believers in progress of the limits of what can
be done. The overextended project of a self-organizing society, so
the argument goes, carelessly disregards the weight of traditions,
organically developing reserves and resources that cannot be cre-
ated at will. As a matter of fact, the instrumentalism underlying a
practice that directly attempts to realize theory has had disastrous
effects. Robespierre already set up an opposition between revolution
and constitution: the Revolution exists for war and civil war, the
Constitution for the victorious peace. From Marx to Lenin, the
theoretically informed intervention of revolutionaries was merely
supposed to complete the teleology of history driven by the forces
of production. Proceduralized popular sovereignty, however, no
longer has any place for such trust in a philosophy of history. Once
the subject is removed from practical reason, the progressive institu-
tionalization of procedures of rational collective will-formation can
no longer be conceived as purposive action, as a kind of sublime
process of production. Rather, today the controversial realization of
universalist constitutional principles has become a permanent proc-
ess that is already under way in ordinary legislation. The debates that
precede decisions take place under conditions of a social and poli-
ticocultural transformation whose direction, though certainly not
open to control by direct political intervention, can be indirectly
accelerated or inhibited. The constitution has thus lost its static
character. Even if the wording of norms has not changed, their
interpretations are in flux.

Constitutional democracy is becoming a project, at once the out-
come and the accelerating catalyst of a rationalization of the life-
world reaching far beyond the political. The sole substantial aim of
the project is the gradual improvement of institutionalized pro-
cedures of rational collective will-formation, procedures that can-
not prejudge the participants’ concrete goals. Each step along this
path has repercussions on the political culture and forms of life.
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Conversely, without the support of the sociopolitical culture, which
cannot be produced upon demand, the forms of communication
adequate to practical reason cannot emerge.

Such a culturalistic understanding of constitutional dynamics
seems to suggest that the sovereignty of the people should be relo-
cated to the cultural dynamics of opinion-forming avant-gardes. This
conjecture will fuel suspicions against intellectuals all the more:
powerful in word, they grab for themselves the very power they
profess to dissolve in the medium of the word. But at least one
obstacle stands in the way of domination by intellectuals: communi-
cative power can become effective only indirectly, insofar as it limits
the implementation of administrative, hence actually exercised,
power. And unstructured public opinion can in turn function as a
siege of this sort only by way of accountable decision making organ-
ized according to democratic procedures. What is more important,
the influence of intellectuals could coalesce into communicative
power at all only under conditions that exclude a concentration of
power. Autonomous public spheres could crystallize around free
associations only to the extent that current trends toward an uncou-
pling of culture from class structures continue.?” Public discourses
find a good response only in proportion to their diffusion, and thus
only under conditions of a broad and active participation that simul-
taneously has a dispersing effect. This in turn requires a background
political culture that is egalitarian, divested of all educational privi-
leges, and thoroughly intellectual.

There is certainly no necessity that this increasingly reflexive trans-
mission of cultural traditions be associated with subject-centered
reason and future-oriented historical consciousness. To the extent
that we become aware of the intersubjective constitution of freedom,
the possessive-individualist illusion of autonomy as self-ownership
disintegrates. The self-assertive subject that wants to have everything
at its disposal lacks an adequate relation to any tradition. Benjamin’s
youthful conservative sensibility detected another time conscious-
ness in the culture revolution itself, a consciousness that turned our
attention away from the horizon of our own “future presents” and
back to the claims that past generations make on us. But one reser-
vation still remains. The sobriety of a secular, unreservedly egalitar-
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ian mass culture does not just defeat the pathos of the holy serious-
ness that seeks to ensure social status to the prophetic alone. The
fact that everyday affairs are necessarily banalized in political com-
munication also poses a danger for the semantic potentials from
which this communication must still draw its nourishment. A culture
without thorns would be absorbed by mere needs for compensation;
as M. Grefrath puts it, it settles over the risk society like a foam
carpet. No civil religion, however cleverly adjusted, could forestall
this entropy of meaning.?® Even the moment of unconditionality
insistently voiced in the context-transcending validity claims of every-
day life does not suffice. Another kind of transcendence is preserved
in the unfulfilled promise disclosed by the critical appropriation of
identity-forming religious traditions, and stll another in the negativity
of modern art. The trivial and everyday must be open to the shock
of what is absolutely strange, cryptic, or uncanny. Though these no
longer provide a cover for privileges, they refuse to be assimilated by
pregiven categories.?’

Translated by William Rehg
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Deliberation and Democratic Legitimacy

Joshua Cohen

In this essay I explore the ideal of a “deliberative democracy.”! By a
deliberative democracy I shall mean, roughly, an association whose
affairs are governed by the public deliberation of its members. I
propose an account of the value of such an association that treats
democracy itself as a fundamental political ideal and not simply as a
derivative ideal that can be explained in terms of the values of
fairness or equality of respect.

The essay is in three sections. In section I, I focus on Rawls’s
discussion of democracy and use that discussion both to introduce
certain features of a deliberative democracy, and to raise some
doubts about whether their importance is naturally explained in
terms of the notion of a fair system of social cooperation. In section
IL, I develop an account of deliberative democracy in terms of the
notion of an ideal deliberative procedure. The characterization of that
procedure provides an abstract model of deliberation which links
the intuitive ideal of democratic association to a more substantive
view of deliberative democracy. Three features of the ideal delibera-
tive procedure figure prominently in the essay. First, it helps to
account for some familiar judgments about collective decision mak-
ing, in particular about the ways that collective decision making
ought to be different from bargaining, contracting, and other mar-
ket-type interactions, both in its explicit attention to considerations
of the common advantage and in the ways that that attention helps
to form the aims of the participants. Second, it accounts for the
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common view that the notion of democratic association is tied to
notions of autonomy and the common good. Third, the ideal delib-
erative procedure provides a distinctive structure for addressing in-
stitutional questions. And in section III of the paper I rely on that
distinctive structure in responding to four objections to the account
of deliberative democracy.

The ideal of deliberative democracy is a familiar ideal. Aspects of it
have been highlighted in recent discussion of the role of republican
conceptions of self-government in shaping the American constitu-
tional tradition and contemporary public law.? It is represented as
well in radical democratic and socialist criticisms of the politics of
advanced industrial societies.> And some of its central features are
highlighted in Rawls’s account of democratic politics in a just society,
particularly in those parts of his account that seek to incorporate the
“liberty of the ancients” and to respond to radical democrats and
socialists who argue that “the basic liberties may prove to be merely
formal.” In the discussion that follows I shall first say something
about Rawls’s remarks on three such features, and then consider his
explanation of them.*

First, in a well-ordered democracy, political debate is organized
around alternative conceptions of the public good. So an ideal plu-
ralist scheme, in which democratic politics consists of fair bargaining
among groups each of which pursues its particular or sectional
interest, is unsuited to a just society (Rawls 1971, pp. 360-361).°
Citizens and parties operating in the political arena ought not to
“take a narrow or group-interested standpoint” (p. 360). And parties
should only be responsive to demands that are “argued for openly
by reference to a conception of the public good” (pp. 226, 472).
Public explanations and justifications of laws and policies are to be
cast in terms of conceptions of the common good (conceptions that,
on Rawls’s view, must be consistent with the two principles of justice),
and public deliberation should aim to work out the details of such
conceptions and to apply them to particular issues of public policy

(p. 362).
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Second, the ideal of democratic order has egalitarian implications
that must be satisfied in ways that are manifest to citizens. The
reason is that in a just society political opportunities and powers
must be independent of economic or social position—the political
liberties must have a fair value®—and the fact that they are inde-
pendent must be more or less evident to citizens. Ensuring this
manifestly fair value might, for example, require public funding of
political parties and restrictions on private political spending, as well
as progressive tax measures that serve to limit inequalities of wealth
and to ensure that the political agenda is not controlled by the
interests of economically and socially dominant groups (Rawls 1971,
pp- 225-226, 277-278; 1982, pp. 42-43). In principle, these distribu-
tional requirements might be more stringently egalitarian than
those fixed by the difference principle (Rawls 1982, p. 43).7 This is
so in part because the main point of these measures is not simply to
ensure that democratic politics proceeds under fair conditions, nor
only to encourage just legislation, but also to ensure that the equality
of citizens is manifest and to declare a commitment to that equality
“as the public intention” (1971, p. 233).

Third, democratic politics should be ordered in ways that provide
a basis for self-respect, that encourage the development of a sense
of political competence, and that contribute to the formation of a
sense of justice;® it should fix “the foundations for civic friendship
and [shape] the ethos of political culture” (Rawls 1971, p. 234).
Thus the importance of democratic order is not confined to its role
in obstructing the class legislation that can be expected from systems
in which groups are effectively excluded from the channels of politi-
cal representation and bargaining. In addition, democratic politics
should also shape the ways in which the members of the society
understand themselves and their own legitimate interests.

When properly conducted, then, democratic politics involves pub-
lic deliberation focused on the common good, requires some form of
manifest equalilty among citizens, and shapes the identity and interests of
citizens in ways that contribute to the formation of a public concep-
tion of common good. How does the ideal of a fair system of social
cooperation provide a way to account for the attractiveness and
importance of these three features of the deliberative democratic
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ideal? Rawls suggests a formal and an informal line of argument.
The formal argument is that parties in the original position would
choose the principle of participation? with the proviso that the po-
litical liberties have their fair value. The three conditions are impor-
tant because they must be satisfied if constitutional arrangements
are to ensure participation rights, guarantee a fair value to those
rights, and plausibly produce legislation that encourages a fair dis-
tribution according to the difference principle.

Rawls also suggests an informal argument for the ordering of
political institutions, and I shall focus on this informal argument
here:

Justice as fairness begins with the idea that where common principles are
necessary and to everyone’s advantage, they are to be worked out from the
viewpoint of a suitably defined initial situation of equality in which each
person is fairly represented. The principle of participation transfers this
notion from the original position to the constitution . . . [thus] preserv[ing]
the equal representation of the original position to the degree that this is
feasible. (Rawls 1971, pp. 221-222)1°

Or, as he puts it elsewhere: “The idea [of the fair value of political
liberty] is to incorporate into the basic structure of society an effec-
tive political procedure which mirrors in that structure the fair rep-
resentation of persons achieved by the original position” (1982,
p- 45; emphasis added). The suggestion is that, since we accept the
intuitive ideal of a fair system of cooperation, we should want our
political institutions themselves to conform, insofar as it is feasible,
to the requirement that terms of association be worked out under
fair conditions. And so we arrive directly at the requirement of equal
liberties with fair value, rather than arriving at it indirectly, through
a hypothetical choice of that requirement under fair conditions. In
this informal argument, the original position serves as an abstract
model of what fair conditions are, and of what we should strive to
mirror in our political institutions, rather than as an initial-choice
situation in which regulative principles for those institutions are
selected.

I think that Rawls is right in wanting to accommodate the three
conditions. What I find less plausible is that the three conditions are
natural consequences of the ideal of fairness. Taking the notion of
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fairness as fundamental, and aiming (as in the informal argument)
to model political arrangements on the original position, it is not
clear why, for example, political debate ought to be focused on the
common good, or why the manifest equality of citizens is an im-
portant feature of a democratic association. The pluralist conception
of democratic politics as a system of bargaining with fair repre-
sentation for all groups seems an equally good mirror of the ideal
of fairness.

The response to this objection is clear enough: the connection
between the ideal of fairness and the three features of democratic
politics depends on psychological and sociological assumptions.
Those features do not follow directly from the ideal of a fair system
of cooperation, or from that ideal as it is modeled in the original
position. Rather, we arrive at them when we consider what is re-
quired to preserve fair arrangements and to achieve fair outcomes.
For example, public political debate should be conducted in terms
of considerations of the common good because we cannot expect
outcomes that advance the common good unless people are looking
for them. Even an ideal pluralist scheme, with equal bargaining
power and no barriers to entry, cannot reasonably be expected to
advance the common good as defined by the difference principle
(1971, p. 360).

But this is, I think, too indirect and instrumental an argument for
the three conditions. Like utilitarian defenses of liberty, it rests on a
series of highly speculative sociological and psychological judg-
ments. I want to suggest that the reason why the three are attractive
is not that an order with, for example, no explicit deliberation about
the common good and no manifest equality would be unfair
(though of course it might be). Instead it is that they comprise
elements of an independent and expressly political ideal that is
focused in the first instance!! on the appropriate conduct of public
affairs—on, that is, the appropriate ways of arriving at collective
decisions. And to understand that ideal we ought not to proceed by
seeking to “mirror” ideal fairness in the fairness of political arrange-
ments, but instead to proceed by seeking to mirror a system of ideal
deliberation in social and political institutions. I want now to turn
to this alternative.
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II]Q

The notion of a deliberative democracy is rooted in the intuitive
ideal of a democratic association in which the justification of the
terms and conditions of association proceeds through public argu-
ment and reasoning among equal citizens. Citizens in such an order
share a commitment to the resolution of problems of collective
choice through public reasoning, and regard their basic institutions
as legitimate insofar as they establish the framework for free public
deliberation. To elaborate this ideal, I begin with a more explicit
account of the ideal itself, presenting what I shall call the “formal
conception” of deliberative democracy. Proceeding from this formal
conception, I pursue a more substantive account of deliberative
democracy by presenting an account of an ideal deliberative procedure
that captures the notion of justification through public argument
and reasoning among equal citizens, and serves in turn as a model
for deliberative institutions.

The formal conception of a deliberative democracy has five main
features:

D1 A deliberative democracy is an ongoing and independent asso-
ciation, whose members expect it to continue into the in-
definite future.

D2 The members of the association share (and it is common
knowledge that they share) the view that the appropriate terms
of association provide a framework for or are the results of their
deliberation. They share, that is, a commitment to coordinating
their activities within institutions that make deliberation possi-
ble and according to norms that they arrive at through their
deliberation. For them, free deliberation among equals is the
basis of legitimacy.

D3 A deliberative democracy is a pluralistic association. The mem-
bers have diverse preferences, convictions, and ideals concern-
ing the conduct of their own lives. While sharing a commitment
to the deliberative resolution of problems of collective choice
(D2), they also have divergent aims, and do not think that
some particular set of preferences, convictions, or ideals is
mandatory.
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D4 Because the members of a democratic association regard delib-
erative procedures as the source of legitimacy, it is important to
them that the terms of their association not merely be the
results of their deliberation, but also be manifest to them as
such.!® They prefer institutions in which the connections be-
tween deliberation and outcomes are evident to ones in which
the connections are less clear.

D5 The members recognize one another as having deliberative
capacities, i.e., the capacities required for entering into a pub-
lic exchange of reasons and for acting on the result of such
public reasoning.

A theory of deliberative democracy aims to give substance to this
formal ideal by characterizing the conditions that should obtain if
the social order is to be manifestly regulated by deliberative forms
of collective choice. I propose to sketch a view of this sort by consid-
ering an ideal scheme of deliberation, which I shall call the “ideal
deliberative procedure.” The aim in sketching this procedure is to
give an explicit statement of the conditions for deliberative decision
making that are suited to the formal conception, and thereby to
highlight the properties that democratic institutions should embody,
so far as possible. I should emphasize that the ideal deliberative
procedure is meant to provide a model for institutions to mirror—in
the first instance for the institutions in which collective choices are
made and social outcomes publicly justified—and not to charac-
terize an initial situation in which the terms of association them-
selves are chosen.!*

Turning then to the ideal procedure, there are three general
aspects of deliberation. There is a need to decide on an agenda, to
propose alternative solutions to the problems on the agenda, sup-
porting those solutions with reasons, and to conclude by settling on
an alternative. A democratic conception can be represented in
terms of the requirements that it sets on such a procedure. In par-
ticular, outcomes are democratically legitimate if and only if they
could be the object of a free and reasoned agreement among equals.
The ideal deliberative procedure is a procedure that captures this
principle.'®
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I1

12

I3

Ideal deliberation is free in that it satisfies two conditions. First,
the participants regard themselves as bound only by the results
of their deliberation and by the preconditions for that delibera-
tion. Their consideration of proposals is not constrained by the
authority of prior norms or requirements. Second, the partici-
pants suppose that they can act from the results, taking the fact
that a certain decision is arrived at through their deliberation as
a sufficient reason for complying with it.

Deliberation is reasoned in that the parties to it are required to
state their reasons for advancing proposals, supporting them, or
criticizing them. They give reasons with the expectation that
those reasons (and not, for example, their power) will settle the
fate of their proposal. In ideal deliberation, as Habermas puts
it, “no force except that of the better argument is exercised”
(1975, p. 108). Reasons are offered with the aim of bringing
others to accept the proposal, given their disparate ends (D3)
and their commitment (D2) to settling the conditions of their
association through free deliberation among equals. Proposals
may be rejected because they are not defended with acceptable
reasons, even if they could be so defended. The deliberative
conception emphasizes that collective choices should be made in
a deliberative way, and not only that those choices should have a
desirable fit with the preferences of citizens.

In ideal deliberation, parties are both formally and substantively
equal. They are formally equal in that the rules regulating the
procedure do not single out individuals. Everyone with the de-
liberative capacities has equal standing at each stage of the
deliberative process. Each can putissues on the agenda, propose
solutions, and offer reasons in support of or in criticism of
proposals. And each has an equal voice in the decision. The
participants are substantively equal in that the existing distribu-
tion of power and resources does not shape their chances to
contribute to deliberation, nor does that distribution play an
authoritative role in their deliberation. The participants in the
deliberative procedure do not regard themselves as bound by
the existing system of rights, except insofar as that system estab-
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lishes the framework of free deliberation among equals. Instead
they regard that system as a potential object of their deliberative
judgment.

I4  Finally, ideal deliberation aims to arrive at a rationally motivated
consensus—to find reasons that are persuasive to all who are
committed to acting on the results of a free and reasoned assess-
ment of alternatives by equals. Even under ideal conditions
there is no promise that consensual reasons will be forthcoming.
If they are not, then deliberation concludes with voting, subject
to some form of majority rule.!® The fact that it may so conclude
does not, however, eliminate the distinction between delibera-
tive forms of collective choice and forms that aggregate nonde-
liberative preferences. The institutional consequences are likely
to be different in the two cases, and the results of voting among
those who are committed to finding reasons that are persuasive
to all are likely to differ from the results of an aggregation that
proceeds in the absence of this commitment.

Drawing on this characterization of ideal deliberation, can we say
anything more substantive about a deliberative democracy? What are
the implications of a commitment to deliberative decisions for the
terms of social association? In the remarks that follow I shall indicate
the ways that this commitment carries with it a commitment to
advance the common good and to respect individual autonomy.

Common Good and Autonomy

Consider first the notion of the common good. Since the aim of
ideal deliberation is to secure agreement among all who are com-
mitted to free deliberation among equals, and the condition of
pluralism obtains (D3), the focus of deliberation is on ways of ad-
vancing the aims of each party to it. While no one is indifferent to
his/her own good, everyone also seeks to arrive at decisions that are
acceptable to all who share the commitment to deliberation (D2).
(As we shall see just below, taking that commitment seriously is likely
to require a willingness to revise one’s understanding of one’s own
preferences and convictions.) Thus the characterization of an ideal
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deliberative procedure links the formal notion of deliberative de-
mocracy with the more substantive ideal of a democratic association
in which public debate is focused on the common good of the
members.

Of course, talk about the common good is one thing; sincere
efforts to advance it are another. While public deliberation may be
organized around appeals to the common good, is there any reason
to think that even ideal deliberation would not consist in efforts to
disguise personal or class advantage as the common advantage?
There are two responses to this question. The first is that in my
account of the formal idea of a deliberative democracy, I stipulated
(D2) that the members of the association are committed to resolving
their differences through deliberation, and thus to providing rea-
sons that they sincerely expect to be persuasive to others who share
that commitment. In short, this stipulation rules out the problem.
Presumably, however, the objection is best understood as directed
against the plausibility of realizing a deliberative procedure that
conforms to the ideal, and thus is not answerable through
stipulation.

The second response, then, rests on a claim about the effects of
deliberation on the motivations of deliberators.!” A consequence of
the reasonableness of the deliberative procedure (I12) together with
the condition of pluralism (D3) is that the mere fact of having a
preference, conviction, or ideal does not by itself provide a reason
in support of a proposal. While I may take my preferences as a
sufficient reason for advancing a proposal, deliberation under con-
ditions of pluralism requires that I find reasons that make the pro-
posal acceptable to others who cannot be expected to regard my
preferences as sufficient reasons for agreeing. The motivational the-
sis is that the need to advance reasons that persuade others will help
to shape the motivations that people bring to the deliberative pro-
cedure in two ways. First, the practice of presenting reasons will
contribute to the formation of a commitment to the deliberative
resolution of political questions (D2). Given that commitment, the
likelihood of a sincere representation of preferences and convictions
should increase, while the likelihood of their strategic misrepresen-
tation declines. Second, it will shape the content of preferences and
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convictions as well. Assuming a commitment to deliberative justifica-
tion, the discovery that I can offer no persuasive reasons on behalf
of a proposal of mine may transform the preferences that motivate
the proposal. Aims that I recognize to be inconsistent with the
requirements of deliberative agreement may tend to lose their force,
at least when I expect others to be proceeding in reasonable ways
and expect the outcome of deliberation to regulate subsequent
action.

Consider, for example, the desire to be wealthier come what may.
I cannot appeal to this desire itself in defending policies. The moti-
vational claim is the need to find an independent justification that
does not appeal to this desire and will tend to shape it into, for
example, a desire to have a level of wealth that is consistent with a
level that others (i.e., equal citizens) find acceptable. I am of course
assuming that the deliberation is known to be regulative, and that
the wealth cannot be protected through wholly nondeliberative
means.

Deliberation, then, focuses debate on the common good. And the
relevant conceptions of the common good are not comprised simply
of interests and preferences that are antecedent to deliberation.
Instead, the interests, aims, and ideals that comprise the common
good are those that survive deliberation, interests that, on public
reflection, we think it legitimate to appeal to in making claims on
social resources. Thus the first and third of the features of delibera-
tive democracy that I mentioned in my discussion of Rawls comprise
central elements in the deliberative conception.

The ideal deliberative scheme also indicates the importance of
autonomy in a deliberative democracy. In particular, it is responsive
to two main threats to autonomy. As a general matter, actions fail to
be autonomous if the preferences on which an agent acts are,
roughly, given by the circumstances, and not determined by the
agent. There are two paradigm cases of “external” determination.
The first is what Elster (1982) has called “adaptive preferences.”
These are preferences that shift with changes in the circumstances
of the agent without any deliberate contribution by the agent to that
shift. This is true, for example, of the political preferences of in-
stinctive centrists who move to the median position in the political
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distribution, wherever it happens to be. The second I shall call
“accommodationist preferences.” While they are deliberately
formed, accommodationist preferences represent psychological ad-
justments to conditions of subordination in which individuals are
not recognized as having the capacity for self-government. Consider
Stoic slaves, who deliberately shape their desires to match their
powers, with a view to minimizing frustration. Since the existing
relations of power make slavery the only possibility, they cultivate
desires to be slaves, and then act on those desires. While their
motives are deliberately formed, and they act on their desires, the
Stoic slaves do not act autonomously when they seek to be good
slaves. The absence of alternatives and consequent denial of scope
for the deliberative capacities that defines the condition of slaves
supports the conclusion that their desires result from their circum-
stances, even though those circumstances shape the desires of the
Stoic slaves through their deliberation.

There are then at least two dimensions of autonomy. The phe-
nomenon of adaptive preferences underlines the importance of con-
ditions that permit and encourage the deliberative formation of
preferences; the phenomenon of accommodationist preferences in-
dicates the need for favorable conditions for the exercise of the
deliberative capacities. Both concerns are met when institutions for
collective decision making are modeled on the ideal deliberative
procedure. Relations of power and subordination are neutralized
(I1, I3, I4), and each is recognized as having the deliberative capaci-
ties (D5), thus addressing the problem of accommodationist prefer-
ences. Further, the requirement of reasonableness discourages
adaptive preferences (I2). While preferences are “formed” by the
deliberative procedure, this type of preference formation is consis-
tent with autonomy, since preferences that are shaped by public
deliberation are not simply given by external circumstances. Instead
they are the result of “the power of reason as applied through public
discussion.”?

Beginning, then, from the formal ideal of a deliberative democ-
racy, we arrive at the more substantive ideal of an association that is
regulated by deliberation aimed at the common good and that re-
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spects the autonomy of the members. And so, in seeking to embody
the ideal deliberative procedure in institutions, we seek, inter alia,
to design institutions that focus political debate on the common
good, that shape the identity and interests of citizens in ways that
contribute to an attachment to the common good, and that provide
the favorable conditions for the exercise of deliberative powers that
are required for autonomy.

11X

I want now to shift the focus. While I shall continue to pursue the
relationship between the ideal deliberative procedure and more
substantive issues about deliberative democratic association, I want
to do so by considering four natural objections to the conception I
have been discussing, objections to that conception for being sectar-
ian, incoherent, unjust, and irrelevant. My aim is not to provide a
detailed response to the objections, but to clarify the conception of
deliberative democracy by sketching the lines along which a re-
sponse should proceed. Before turning to the objections, I enter two
remarks about what follows.

First, as I indicated earlier, a central aim in the deliberative con-
ception is to specify the institutional preconditions for deliberative
decision making. The role of the ideal deliberative procedure is to
provide an abstract characterization of the important properties of
deliberative institutions. The role of the ideal deliberative procedure
is thus different from the role of an ideal social contract. The ideal
deliberative procedure provides a model for institutions, a model
that they should mirror, so far as possible. It is not a choice situation
in which institutional principles are selected. The key point about
the institutional reflection is that it should make deliberation possible.
Institutions in a deliberative democracy do not serve simply to im-
plement the results of deliberation, as though free deliberation
could proceed in the absence of appropriate institutions. Neither
the commitment to nor the capacity for arriving at deliberative
decisions is something that we can simply assume to obtain inde-
pendent from the proper ordering of institutions. The institutions
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themselves must provide the framework for the formation of the will;
they determine whether there is equality, whether deliberation is
free and reasoned, whether there is autonomy, and so on.

Second, I shall be focusing here on some requirements on “pub-
lic” institutions that reflect the ideal of deliberative resolution. But
there is of course no reason to expect as a general matter that the
preconditions for deliberation will respect familiar institutional
boundaries between “private” and “public” and will all pertain to the
public arena. For example, inequalities of wealth, or the absence of
institutional measures designed to redress the consequences of those
inequalities, can serve to undermine the equality required in delib-
erative arenas themselves. And so a more complete treatment would
need to address a wider range of institutional issues (see Cohen and
Rogers 1983, chs. 3, 6; Cohen 1988).

Sectarianism

The first objection is that the ideal of deliberative democracy is
objectionably sectarian because it depends on a particular view of
the good life—an ideal of active citizenship. What makes it sectarian
is not the specific ideal on which it depends, but the (alleged) fact
that it depends on some specific conception at all. I do not think
that the conception of deliberative democracy suffers from the al-
leged difficulty. In explaining why not, I shall put to the side current
controversy about the thesis that sectarianism is avoidable and objec-
tionable, and assume that it is both.?°

Views of the good figure in political conceptions in at least two
ways. First, the justification of some conceptions appeals to a notion
of the human good. Aristotelian views, for example, endorse the
claim that the exercise of the deliberative capacities is a fundamental
component of a good human life, and conclude that a political
association ought to be organized to encourage the realization of
those capacities by its members. A second way in which conceptions
of the good enter is that the stability of a society may require wide-
spread allegiance to a specific conception of the good, even though
its institutions can be justified without appeal to that conception. For
example, a social order that can be justified without reference to



81

Deliberation and Democratic Legitimacy

ideals of national allegiance may none the less require widespread
endorsement of the ideal of patriotic devotion for its stability.

A political conception is objectionably sectarian only if its justifica-
tion depends on a particular view of the human good, and not simply
because its stability is contingent on widespread agreement on the
value of certain activities and aspirations. For this reason the demo-
cratic conception is not sectarian. It is organized around a view of
political justification—that justification proceeds through free delib-
eration among equal citizens—and not a conception of the proper
conduct of life. So, while it is plausible that the stability of a delib-
erative democracy depends on encouraging the ideal of active citi-
zenship, this dependence does not suffice to show that it is
objectionably sectarian.

Incoherence

Consider next the putative incoherence of the ideal. We find this
charge in an important tradition of argument, including Schumpe-
ter’s Capitalism, Socialism, and Democracy and, more recently, William
Riker’s work on social choice and democracy. I want here to say a
word about the latter, focusing on just one reason that Riker gives
for thinking that the ideal of popular self-government is incoherent.?!

Institutionalizing a deliberative procedure requires a decision rule
short of consensus—for example, majority rule. But majority rule is
globally unstable: as a general matter, there exists a majority-rule
path leading from any element in the set of alternatives to any other
element in the set. The majority, standing in for the people, wills
everything and therefore wills nothing. Of course, while anything
can be the result of majority decision, it is not true that everything
will be the result. But, because majority rule is so unstable, the actual
decision of the majority will not be determined by preferences them-
selves, since they do not constrain the outcome. Instead decisions
will reflect the particular institutional constraints under which they
are made. But these constraints are “exogenous to the world of tastes
and values” (Riker 1982, p. 190). So the ideal of popular self-govern-
ment is incoherent because we are, so to speak, governed by the
institutions, and not by ourselves.
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I want to suggest one difficulty with this argument that highlights
the structure of the deliberative conception. According to the argu-
ment I just sketched, outcomes in majority-rule institutions reflect
“exogenous” institutional constraints, and not underlying prefer-
ences. This suggests that we can identify the preferences and convic-
tions that are relevant to collective choices apart from the
institutions through which they are formed and expressed. But that
is just what the deliberative conception denies. On this conception,
the relevant preferences and convictions are those that could be
expressed in free deliberation, and not those that are prior to it. For
this reason, popular self-government premises the existence of insti-
tutions that provide a framework for deliberation; these arrange-
ments are not “‘exogenous constraints” on the aggregation of
preferences, but instead help to shape their content and the way that
citizens choose to advance them. And, once the deliberative institu-
tions are in place, and preferences, convictions, and political actions
are shaped by them, it is not clear that instability problems remain
so severe as to support the conclusion that self-government is an
empty and incoherent ideal.

Injustice

The third problem concerns injustice. I have been treating the ideal
of democracy as the basic ideal for a political conception. But it
might be argued that the ideal of democracy is not suited to the role
of fundamental political ideal because its treatment of basic liberties
is manifestly unacceptable. It makes those liberties dependent on
judgments of majorities and thus endorses the democratic legitimacy
of decisions that restrict the basic liberties of individuals. In respond-
ing to this objection I shall focus on the liberty of expression,?? and
shall begin by filling out a version of the objection which I put in
the words of an imagined critic.*

“You embrace the ideal of a democratic order. The aim of a
democratic order is to maximize the power of the people to secure its
wants. To defend the liberty of expression you will argue that that
power is diminished if the people lack the information required for
exercising their will. Since expression provides information, you will
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conclude that abridgments of expression ought to be barred. The
problem with your argument is that preventing restrictions on ex-
pression also restricts the power of the people, since the citizens may
collectively prefer such restrictions. And so it is not at all clear as a
general matter that the protection of expression will maximize popu-
lar power. So while you will, of course, not want to prevent everyone
from speaking all the time, you cannot defend the claim that there
is even a presumption in favor of the protection of expression. And
this disregard for fundamental liberties is unacceptable.”

This objection has force against some conceptions on which de-
mocracy is a fundamental ideal, particularly those in which the value
of expression turns exclusively on its role as a source of information
about how best to advance popular ends. But it does not have any
force against the deliberative conception, since the latter does not
make the case for expression turn on its role in maximizing the
power of the people to secure its wants. That case rests instead on a
conception of collective choice, in particular on a view about how
the “wants” that are relevant to collective choice are formed and
defined in the first place. The relevant preferences and convictions
are those that arise from or are confirmed through deliberation.
And a framework of free expression is required for the reasoned
consideration of alternatives that comprises deliberation. The delib-
erative conception holds that free expression is required for determin-
ing what advances the common good, because what is good is fixed
by public deliberation, and not prior to it. It is fixed by informed
and autonomous judgments, involving the exercise of the delibera-
tive capacities. So the ideal of deliberative democracy is not hostile
to free expression; it rather presupposes such freedom.

But what about expression with no direct bearing on issues of
public policy? Is the conception of deliberative democracy commit-
ted to treating all “nonpolitical expression” as second-class, and as
meriting lesser protection? I do not think so. The deliberative con-
ception construes politics as aiming in part at the formation of
preferences and convictions, not just at their articulation and aggre-
gation. Because of this emphasis on reasoning about preferences
and convictions, and the bearing of expression with no political
focus on such reasoning, the deliberative view draws no bright line
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between political speech and other sorts of expression. Forms of
expression that do not address issues of policy may well bear on the
formation of the interests, aims, and ideals that citizens bring to
public deliberation. For this reason the deliberative conception sup-
ports protection for the full range of expression, regardless of the
content of that expression.?* It would violate the core of the ideal of
free deliberation among equals to fix preferences and convictions in
advance by restricting the content of expression, or by barring access
to expression, or by preventing the expression that is essential to
having convictions at all. Thus the injustice objection fails because
the liberties are not simply among the topics for deliberation; they
help to comprise the framework that makes it possible.??

Irrelevance

The irrelevance objection is that the notion of public deliberation is
irrelevant to modern political conditions.?® This is the most impor-
tant objection, but also the one about which it is hardest to say
anything at the level of generality required by the present context.
Here again I shall confine myself to one version of the objection,
though one that I take to be representative.

The version that I want to consider starts from the assumption that
a direct democracy with citizens gathering in legislative assemblies is
the only way to institutionalize a deliberative procedure. Premising
that, and recognizing that direct democracy is impossible under
modern conditions, the objection concludes that we ought to be led
to reject the ideal because it is not relevant to our circumstances.

The claim about the impossibility of direct democracy is plainly
correct. But I see no merit in the claim that direct democracy is the
uniquely suitable way to institutionalize the ideal procedure.?’ In
fact, in the absence of a theory about the operations of democratic
assemblies—a theory which cannot simply stipulate that ideal condi-
tions obtain—there is no reason to be confident that a direct democ-
racy would subject political questions to deliberative resolution, even
if a direct democracy were a genuine institutional possibility.® In the
absence of a realistic account of the functioning of citizen assem-
blies, we cannot simply assume that large gatherings with open-
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ended agendas will yield any deliberation at all, or that they will
encourage participants to regard one another as equals in a free
deliberative procedure. The appropriate ordering of deliberative
institutions depends on issues of political psychology and political
behavior; it is not an immediate consequence of the deliberative
ideal. So, far from being the only deliberative scheme, direct democ-
racy may not even be a particularly good arrangement for delibera-
tion. But, once we reject the idea that a direct democracy is the
natural or necessary form of expression of the deliberative ideal, the
straightforward argument for irrelevance no longer works. In saying
how the ideal might be relevant, however, we come up against the
problem I mentioned earlier. Lacking a good understanding of the
workings of institutions, we are inevitably thrown back on more or
less speculative judgments. What follows is some sketchy remarks on
one issue that should be taken in this spirit.

At the heart of the institutionalization of the deliberative proce-
dure is the existence of arenas in which citizens can propose issues
for the political agenda and participate in debate about those issues.
The existence of such arenas is a public good, and ought to be
supported with public money. This is not because public support is
the only way, or even the most efficient way, of ensuring the provision
of such arenas. Instead, public provision expresses the basic commit-
ment of a democratic order to the resolution of political questions
through free deliberation among equals. The problem is to figure
out how arenas might be organized to encourage such deliberation.

In considering that organization, there are two key points that I
want to underscore. The first is that material inequalities are an
important source of political inequalities. The second point—which
is more speculative—is that deliberative arenas which are organized
exclusively on local, sectional or issue-specific lines are unlikely to
produce the open-ended deliberation required to institutionalize a
deliberative procedure. Since these arenas bring together only a
narrow range of interests, deliberation in them can be expected at
best to produce coherent sectional interests, but no more compre-
hensive conception of the common good.

These two considerations together provide support for the view
that political parties supported by public funds play an important
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role in making a deliberative democracy possible.?’ There are two
reasons for this, corresponding to the two considerations I have just
mentioned. In the first place, an important feature of organizations
generally, and parties in particular, is that they provide a means
through which individuals and groups who lack the “natural” advan-
tage of wealth can overcome the political disadvantages that follow
on that lack. Thus they can help to overcome the inequalities in
deliberative arenas that result from material inequality. Of course, to
play this role, political organizations must themselves be freed from
the dominance of private resources, and that independence must be
manifest. Thus the need for public funding. Here we arrive back at
the second point that I mentioned in the discussion of Rawls’s view—
that measures are needed to ensure manifest equality—though now
as a way of displaying a shared commitment to deliberative decisions,
and not simply as an expression of the commitment to fairness.
Second, because parties are required to address a comprehensive
range of political issues, they provide arenas in which debate is not
restricted in the ways that it is in local, sectional, or issue-specific
organizations. They can provide the more open-ended arenas
needed to form and articulate the conceptions of the common good
that provide the focus of political debate in a deliberative democracy.

There is certainly no guarantee that parties will operate as I have
just described. But this is not especially troubling, since there are no
guarantees of anything in politics. The question is how we can best
approximate the deliberative conception. And it is difficult to see
how that is possible in the absence of strong parties, supported with
public resources (though, of course, a wide range of other condi-
tions are required as well).

v

I have suggested that we take the notion of democratic association
as a fundamental political ideal, and have elaborated that ideal by
reference to an ideal deliberative procedure and the requirements
for institutionalizing such a procedure. I have sketched a few of
those requirements here. To show that the democratic ideal can play
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the role of a fundamental organizing ideal, I should need to pursue
the account of fundamental liberties and political organization in
much greater detail and to address a wide range of other issues as
well. Of course, the richer the requirements are for institutionalizing
free public deliberation, the larger the range of issues that may need
to be removed from the political agenda; that is, the larger the range
of issues that form the background framework of public deliberation
rather than its subject matter. And, the larger that range, the less
there is to deliberate about. Whether that is good news or bad news,
it is in any case a suitable place to conclude.

Notes

I have had countless discussions of the subject matter of this paper with Joel Rogers,
and wish to thank him for his unfailingly sound and generous advice. For our joint
treatment of the issues that I discuss here, see Cohen and Rogers (1983), ch. 6. The
main differences between the treatment of issues here and the treatment in the book
lie in the explicit account of the ideal deliberative procedure, the fuller treatment of
the notions of autonomy and the common good, and the account of the connection
of those notions with the ideal procedure. An earlier draft of this paper was presented
to the Pacific Division Meetings of the American Philosophical Association. I would
like to thank Alan Hamlin, Loren Lomasky, and Philip Pettit for helpful comments
on that draft.

1. I originally came across the term “deliberative democracy” in Sunstein (1985). He
cites (n. 26) an article by Bessette, which I have not consulted.

2. For some representative examples, see Sunstein (1984, 1985, 1986), Michelman
(1986), Ackerman (1984, 1986).

3. I have in mind, in particular, criticisms which focus on the ways in which material
inequalities and weak political parties restrict democracy by constraining public
political debate or undermining the equality of the participants in that debate. For
discussion of these criticisms, and of their connections with the ideal of democratic
order, see Cohen and Rogers (1983), chs. 3, 6; Unger (1987), ch. 5.

4. In the discussion that follows, I draw on Rawls (1971, esp. sections 36, 37, 43, 54;
1982).

5. This rejection is not particularly idiosyncratic. Sunstein, for example, argues
(1984, 1985) that ideal pluralism has never been embraced as a political ideal in
American public law.

6. Officially, the requirement of fair value is that “everyone has a fair opportunity to
hold public office and to influence the outcome of political decisions” (Rawls 1982,

p. 42).
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7. Whatever their stringency, these distributional requirements take priority over the
difference principle, since the requirement of fair value is part of the principle of
liberty; that is, the first principle of justice (Rawls 1982, pp. 41-42).

8. The importance of democratic politics in the account of the acquisition of the
sense of justice is underscored in Rawls (1971), pp. 473-474.

9. The principle of participation states that “all citizens are to have an equal right to
take part in, and to determine the outcome of, the constitutional process that
establishes the laws with which they are to comply” (Rawls 1971, p. 221).

10. I'assume that the principle of participation should be understood here to include
the requirement of the fair value of political liberty.

11. The reasons for the phrase “in the first instance” are clarified below at pp. 74-75.

12. Since writing the first draft of this section of the paper, I have read Elster (1986)
and Manin (1987), which both present parallel conceptions. This is especially so with
Elster’s treatment of the psychology of public deliberation (pp. 112-113). I am
indebted to Alan Hamlin for bringing the Elster article to my attention. The overlap
is explained by the fact that Elster, Manin, and I all draw on Habermas. See Haber-
mas (1975, 1979, 1984). I have also found the discussion of the contractualist account
of motivation in Scanlon (1982) very helpful.

13. For philosophical discussions of the importance of manifestness or publicity, see
Kant (1983), pp. 135-139; Rawls (1971), p. 133 and section 29; Williams (1985),
pp- 101-102, 200.

14. The distinction between the ideal procedure and an initial-choice situation will
be important in the later discussion of motivation formation (see pp. 76-77) and
institutions (pp. 79-80).

15. There are of course norms and requirements on individuals that do not have
deliberative justification. The conception of deliberative democracy is, in Rawls’s
term, a “political conception” and not a comprehensive moral theory. On the dis-
tinction between political and comprehensive theories, see Rawls (1987), pp. 1-25.

16. For criticism of the reliance on an assumption of unanimity in deliberative views,
see Manin (1987), pp. 359-361.

17. Note the parallel with Elster (1986) indicated in note 12. See also the discussion
in Habermas (1975), p. 108, about “needs that can be communicatively shared,” and
Habermas (1979), ch. 2.

18. For an interesting discussion of autonomous preferences and political processes,
see Sunstein (1986 pp. 1145-1158; 1984, pp. 1699-1700).

19. Whitney wvs. California, 274 US 357 (1927).

20. For contrasting views on sectarianism, see Rawls (1987); Dworkin (1985), part 3;
Maclntyre (1981); Sandel (1982).
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21. See Riker (1982); for discussion of Riker’s view see Coleman and Ferejohn
(1986); Cohen (1986b).

22. For discussion of the connection between ideals of democracy and freedom of
expression, see Meikeljohn (1948), Tribe (1978; 1985, ch. 2) and Ely (1980, pp. 93—
94, 105-116). Freedom of expression is a special case that can perhaps be more
straightforwardly accommodated by the democratic conception than liberties of
conscience, or the liberties associated with privacy and personhood. I do think,
however, that these other liberties can be given satisfactory treatment by the demo-
cratic conception, and would reject it if I did not think so. The general idea would
be to argue that other fundamental liberties must be protected if citizens are to be
able to engage in and have equal standing in political deliberation without fear that
such engagement puts them at risk for their convictions or personal choices.
Whether this line of argument will work out on the details is a matter for treatment
elsewhere. See “Procedure and Substance in Deliberative Democracy,” below.

23. This objection is suggested in Dworkin (1985), pp. 61-63. He cites the following
passage from a letter of Madison’s: “And a people who mean to be their own
Governors, must arm themselves with the power which knowledge gives” (emphasis
added).

24. On the distinction between content-based and content-neutral abridgments, the
complexities of drawing the distinction in particular cases, and the special reasons
for hostility to content-based abridgments, see Tribe (1978), pp. 584-682; Stone
(1987), pp. 46-118.

25. I am not suggesting that the deliberative view provides the only sound justifica-
tion for the liberty of expression. My concern here is rather to show that the
deliberative view is capable of accommodating it.

26. For an especially sharp statement of the irrelevance objection, see Schmitt

(1985).

27. This view is sometimes associated with Rousseau, who is said to have conflated
the notion of democratic legitimacy with the institutional expression of that ideal in
a direct democracy. For criticism of this interpretation, see Cohen (1986a).

28. Madison urges this point in the Federalist Papers. Objecting to a proposal ad-
vanced by Jefferson which would have regularly referred constitutional questions “to
the decision of the whole of society,” Madison argues that this would increase “the
danger of disturbing the public tranquillity by interesting too strongly the public
passions.” And “it is the reason, alone, of the public that ought to control and
regulate the government . . . [while] the passions ought to be controlled and regu-
lated by the government” (Federalist Papers 1961, pp. 315-317). I endorse the form of
the objection, not its content.

29. Here I draw on Cohen and Rogers (1983), pp. 154-157. The idea that parties
are required to organize political choice and to provide a focus for public delibera-
tion is one strand of arguments about “responsible parties” in American political-
science literature. My understanding of this view has been greatly aided by Perlman
(1987), and, more generally, by the work of my colleague Walter Dean Burnham on
the implications of party decline for democratic politics. See, for example, Burnham
(1982).
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4
The Idea of Public Reason

John Rawls

A political society, and indeed every reasonable and rational agent,
whether it be an individual, or a family or an association, or even a
confederation of political societies, has a way of formulating its
plans, of putting its ends in an order of priority and of making its
decisions accordingly. The way a political society does this is its
reason; its ability to do these things is also its reason, though in a
different sense: it is an intellectual and moral power, rooted in the
capacities of its human members.

Not all reasons are public reasons, as there are the nonpublic
reasons of churches and universities and of many other associations
in civil society. In aristocratic and autocratic regimes, when the good
of society is considered, this is done not by the public, if it exists at
all, but by the rulers, whoever they may be. Public reason is charac-
teristic of a democratic people: it is the reason of its citizens, of those
sharing the status of equal citizenship. The subject of their reason is
the good of the public: what the political conception of justice
requires of society’s basic structure of institutions, and of the pur-
poses and ends they are to serve. Public reason, then, is public in
three ways: as the reason of citizens as such, it is the reason of the
public; its subject is the good of the public and matters of fundamen-
tal justice; and its nature and content is public, being given by the
ideals and principles expressed by society’s conception of political
justice, and conducted open to view on that basis.
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That public reason should be so understood and honored by
citizens is not, of course, a matter of law. As an ideal conception of
citizenship for a constitutional democratic regime, it presents how
things might be, taking people as a just and well-ordered society
would encourage them to be. It describes what is possible and can
be, yet may never be, though no less fundamental for that.

1 The Questions and Forums of Public Reason

1. The idea of public reason has been often discussed and has a long
history, and in some form it is widely accepted.! My aim here is to
try to express it in an acceptable way as part of a political conception
of justice that is broadly speaking liberal.?

To begin: in a democratic society public reason is the reason of
equal citizens who, as a collective body, exercise final political and
coercive power over one another in enacting laws and in amending
their constitution. The first point is that the limits imposed by public
reason do not apply to all political questions but only to those
involving what we may call “constitutional essentials” and questions
of basic justice. (These are specified in section 5.) This means that
political values alone are to settle such fundamental questions as:
who has the right to vote, or what religions are to be tolerated, or
who is to be assured fair equality of opportunity, or to hold prop-
erty. These and similar questions are the special subject of public
reason.

Many if not most political questions do not concern those funda-
mental matters, for example, much tax legislation and many laws
regulating property; statutes protecting the environment and con-
trolling pollution; establishing national parks and preserving wilder-
ness areas and animal and plant species; and laying aside funds for
museums and the arts. Of course, sometimes these do involve fun-
damental matters. A full account of public reason would take up
these other questions and explain in more detail than I can here
how they differ from constitutional essentials and questions of basic
justice and why the restrictions imposed by public reason may not
apply to them; or if they do, not in the same way, or so strictly.

Some will ask: why not say that all questions in regard to which
citizens exercise their final and coercive political power over one
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another are subject to public reason? Why would it ever be admissi-
ble to go outside its range of political values? To answer: my aim is
to consider first the strongest case where the political questions
concern the most fundamental matters. If we should not honor the
limits of public reason here, it would seem we need not honor them
anywhere. Should they hold here, we can then proceed to other
cases. Still, I grant that it is usually highly desirable to settle political
questions by invoking the values of public reason. Yet this may not
always be so.

2. Another feature of public reason is that its limits do not apply to
our personal deliberations and reflections about political questions,
or to the reasoning about them by members of associations such as
churches and universities, all of which is a vital part of the back-
ground culture. Plainly, religious, philosophical, and moral consid-
erations of many kinds may here properly play a role. But the ideal
of public reason does hold for citizens when they engage in political
advocacy in the public forum, and thus for members of political
parties and for candidates in their campaigns and for other groups
who support them. It holds equally for how citizens are to vote in
elections when constitutional essentials and matters of basic justice
are at stake. Thus, the ideal of public reason not only governs the
public discourse of elections insofar as the issues involve those fun-
damental questions, but also how citizens are to cast their vote on
these questions (section 2.4). Otherwise, public discourse runs the
risk of being hypocritical: citizens talk before one another one way
and vote another.

We must distinguish, however, between how the ideal of public
reason applies to citizens and how it applies to various officers of the
government. It applies in official forums and so to legislators when
they speak on the floor of parliament, and to the executive in its
public acts and pronouncements. It applies also in a special way to
the judiciary and above all to a supreme court in a constitutional
democracy with judicial review. This is because the justices have to
explain and justify their decisions as based on their understanding
of the constitution and relevant statutes and precedents. Since acts
of the legislative and the executive need not be justified in this way,
the court’s special role makes it the exemplar of public reason
(section 6).
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2 Public Reason and the Ideal of Democratic Citizenship

1. I now turn to what to many is a basic difficulty with the idea of
public reason, one that makes it seem paradoxical. They ask: why
should citizens in discussing and voting on the most fundamental
political questions honor the limits of public reason? How can it be
either reasonable or rational, when basic matters are at stake, for
citizens to appeal only to a public conception of justice and not to
the whole truth as they see it? Surely, the most fundamental ques-
tions should be settled by appealing to the most important truths,
yet these may far transcend public reason!

I begin by trying to dissolve this paradox and invoke a principle
of liberal legitimacy as explained in Political Liberalism (PL) IV:1.2—
1.3. Recall that this principle is connected with two special features
of the political relationship among democratic citizens:

First, it is a relationship of persons within the basic structure of
the society into which they are born and in which they normally lead
a complete life.

Second, in a democracy political power, which is always coercive
power, is the power of the public, that is, of free and equal citizens
as a collective body.

As always, we assume that the diversity of reasonable religious,
philosophical, and moral doctrines found in democratic societies is
a permanent feature of the public culture and not a mere historical
condition soon to pass away.

Granted all this, we ask: when may citizens by their vote properly
exercise their coercive political power over one another when fun-
damental questions are at stake? Or in the light of what principles
and ideals must we exercise that power if our doing so is to be
justifiable to others as free and equal? To this question political
liberalism replies: our exercise of political power is proper and
hence justifiable only when it is exercised in accordance with a
constitution the essentials of which all citizens may reasonably be
expected to endorse in the light of principles and ideals acceptable
to them as reasonable and rational. This is the liberal principle of
legitimacy. And since the exercise of political power itself must be
legitimate, the ideal of citizenship imposes a moral, not a legal,
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duty—the duty of civility—to be able to explain to one another on
those fundamental questions how the principles and policies they
advocate and vote for can be supported by the political values of
public reason. This duty also involves a willingness to listen to others
and a fairmindedness in deciding when accommodations to their
views should reasonably be made.?

2. Some might say that the limits of public reason apply only in
official forums and so only to legislators, say, when they speak on the
floor of parliament, or to the executive and the judiciary in their
public acts and decisions. If they honor public reason, then citizens
are indeed given public reasons for the laws they are to comply with
and for the policies society follows. But this does not go far enough.

Democracy involves, as I have said, a political relationship between
citizens within the basic structure of the society into which they are
born and within which they normally lead a complete life; it implies
further an equal share in the coercive political power that citizens
exercise over one another by voting and in other ways. As reasonable
and rational, and knowing that they affirm a diversity of reasonable
religious and philosophical doctrines, they should be ready to ex-
plain the basis of their actions to one another in terms each could
reasonably expect that others might endorse as consistent with their
freedom and equality. Trying to meet this condition is one of the
tasks that this ideal of democratic politics asks of us. Understanding
how to conduct oneself as a democratic citizen includes under-
standing an ideal of public reason.

Beyond this, the political values realized by a well-ordered consti-
tutional regime are very great values and not easily overridden and
the ideals they express are not to be lightly abandoned. Thus, when
the political conception is supported by an overlapping consensus
of reasonable comprehensive doctrines, the paradox of public rea-
son disappears. The union of the duty of civility with the great values
of the political yields the ideal of citizens governing themselves in
ways that each thinks the others might reasonably be expected to
accept; and this ideal in turn is supported by the comprehensive
doctrines reasonable persons affirm. Citizens affirm the ideal of
public reason, not as a result of political compromise, as in a modus
vivendi, but from within their own reasonable doctrines.



98
John Rawls

3. Why the apparent paradox of public reason is no paradox is
clearer once we remember that there are familiar cases where we
grant that we should not appeal to the whole truth as we see it, even
when it might be readily available. Consider how in a criminal case
the rules of evidence limit the testimony that can be introduced, all
this to insure the accused the basic right of a fair trial. Not only is
hearsay evidence excluded but also evidence gained by improper
searches and seizures, or by the abuse of defendants upon arrest and
failing to inform them of their rights. Nor can defendants be forced
to testify in their own defense. Finally, to mention a restriction with
a quite different ground, spouses cannot be required to testify
against one another, this to protect the great good of family life and
to show public respect for the value of bonds of affection.

It may be objected that these examples are quite remote from the
limits involved in relying solely on public reason. Remote perhaps
but the idea is similar. All these examples are cases where we recog-
nize a duty not to decide in view of the whole truth so as to honor
a right or duty, or to advance an ideal good, or both. The examples
serve the purpose, as many others would, of showing how it is often
perfectly reasonable to forswear the whole truth and this parallels
how the alleged paradox of public reason is resolved. What has to
be shown is either that honoring the limits of public reason by
citizens generally is required by certain basic rights and liberties and
their corresponding duties, or else that it advances certain great
values, or both. Political liberalism relies on the conjecture that the
basic rights and duties and values in question have sufficient weight
so that the limits of public reason are justified by the overall assess-
ments of reasonable comprehensive doctrines once those doctrines
have adapted to the conception of justice itself.

4. On fundamental political questions the idea of public reason
rejects common views of voting as a private and even personal mat-
ter. One view is that people may properly vote their preferences and
interests, social and economic, not to mention their dislikes and
hatreds. Democracy is said to be majority rule and a majority can do
as it wishes. Another view, offhand quite different, is that people may
vote what they see as right and true as their comprehensive convic-
tions direct without taking into account public reasons.
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Yet both views are similar in that neither recognizes the duty of
civility and neither respects the limits of public reason in voting on
matters of constitutional essentials and questions of basic justice.
The first view is guided by our preferences and interests, the second
view by what we see as the whole truth. Whereas public reason with
its duty of civility gives a view about voting on fundamental questions
in some ways reminiscent of Rousseau’s Social Contract. He saw voting
as ideally expressing our opinion as to which of the alternatives best
advances the common good.’

3 Nonpublic Reasons

1. The nature of public reason will be clearer if we consider the
differences between it and nonpublic reasons. First of all, there are
many nonpublic reasons and but one public reason. Among the
nonpublic reasons are those of associations of all kinds: churches
and universities, scientific societies and professional groups. As we
have said, to act reasonably and responsibly, corporate bodies, as well
as individuals, need a way of reasoning about what is to be done.
This way of reasoning is public with respect to their members, but
nonpublic with respect to political society and to citizens generally.
Nonpublic reasons comprise the many reasons of civil society and
belong to what I have called the “background culture,” in contrast
with the public political culture. These reasons are social, and cer-
tainly not private.’

Now all ways of reasoning—whether individual, associational, or
political—must acknowledge certain common elements: the concept
of judgment, principles of inference, and rules of evidence, and
much else, otherwise they would not be ways of reasoning but per-
haps rhetoric or means of persuasion. We are concerned with rea-
son, not simply with discourse. A way of reasoning, then, must
incorporate the fundamental concepts and principles of reason, and
include standards of correctness and criteria of justification. A ca-
pacity to master these ideas is part of common human reason. How-
ever, different procedures and methods are appropriate to different
conceptions of themselves held by individuals and corporate bodies,
given the different conditions under which their reasoning is carried
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out, as well as the different constraints to which their reasoning is
subject. These constraints may arise from the necessity to protect
certain rights or to achieve certain values.

To illustrate: the rules for weighing evidence in a court of law—
the rules relating to hearsay evidence in a criminal trial and requir-
ing that the defendant be shown guilty beyond a reasonable
doubt—are suited to the special role of courts and needed to protect
the right of the accused to a fair trial. Different rules of evidence are
used by a scientific society; and different authorities are recognized
as relevant or binding by different corporate bodies. Consider the
different authorities cited in a church council discussing a point of
theological doctrine, in a university faculty debating educational
policy, and in a meeting of a scientific association trying to assess the
harm to the public from a nuclear accident. The criteria and meth-
ods of these nonpublic reasons depend in part on how the nature
(the aim and point) of each association is understood and the con-
ditions under which it pursues its ends.

2. In a democratic society nonpublic power, as seen, for example, in
the authority of churches over their members, is freely accepted: In
the case of ecclesiastical power, since apostasy and heresy are not
legal offenses, those who are no longer able to recognize a church’s
authority may cease being members without running afoul of state
power.” Whatever comprehensive religious, philosophical, or moral
views we hold are also freely accepted, politically speaking; for given
liberty of conscience and freedom of thought, we impose any such
doctrine on ourselves. By this I do not mean that we do this by an
act of free choice, as it were, apart from all prior loyalties and
commitments, attachments, and affections. I mean that, as free and
equal citizens, whether we affirm these views is regarded as within
our political competence specified by basic constitutional rights and
liberties.

By contrast, the government’s authority cannot be evaded except
by leaving the territory over which it governs, and not always then.
That its authority is guided by public reason does not change this.
For normally leaving one’s country is a grave step: it involves leaving
the society and culture in which we have been raised, the society and
culture whose language we use in speech and thought to express and



101
The Idea of Public Reason

understand ourselves, our aims, goals, and values; the society and
culture whose history, customs, and conventions we depend on to
find our place in the social world. In large part we affirm our society
and culture, and have an intimate and inexpressible knowledge of
it, even though much of it we may question, if not reject.

The government’s authority cannot, then, be freely accepted in
the sense that the bonds of society and culture, of history and social
place of origin, begin so early to shape our life and are normally so
strong that the right of emigration (suitably qualified) does not
suffice to make accepting its authority free, politically speaking, in
the way that liberty of conscience suffices to make accepting ecclesi-
astical authority free, politically speaking. Nevertheless, we may over
the course of life come freely to accept, as the outcome of reflective
thought and reasoned judgment, the ideals, principles, and stan-
dards that specify our basic rights and liberties, and effectively guide
and moderate the political power to which we are subject. This is the
outer limit of our freedom.?

4 The Content of Public Reason

1. I now turn to the content of public reason, having considered its
nature and sketched how the apparent paradox of honoring its
limits may be dissolved. This content is formulated by what I have
called a “political conception of justice,” which I assume is broadly
liberal in character. By this I mean three things: first, it specifies
certain basic rights, liberties, and opportunities (of the kind familiar
from constitutional democratic regimes); second, it assigns a special
priority to these rights, liberties, and opportunities, especially with
respect to claims of the general good and of perfectionist values; and
third, it affirms measures assuring all citizens adequate all-purpose
means to make effective use of their basic liberties and opportuni-
ties. The two principles stated in PL I:1.1-1.2 fall under this general
description. But each of these elements can be seen in different
ways, so there are many liberalisms.

In saying a conception of justice is political I also mean three
things: that it is framed to apply solely to the basic structure of
society, its main political, social, and economic institutions as a
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unified scheme of social cooperation; that it is presented inde-
pendently of any wider comprehensive religious or philosophical
doctrine; and that it is elaborated in terms of fundamental political
ideas viewed as implicit in the public political culture of a democratic
society.

2. Now it is essential that a liberal political conception include,
besides its principles of justice, guidelines of inquiry that specify ways
of reasoning and criteria for the kinds of information relevant for
political questions. Without such guidelines substantive principles
cannot be applied and this leaves the political conception incom-
plete and fragmentary. That conception has, then, two parts:

a. first, substantive principles of justice for the basic structure; and

b. second, guidelines of inquiry: principles of reasoning and rules
of evidence in the light of which citizens are to decide whether
substantive principles properly apply and to identify laws and poli-
cies that best satisfy them.

Hence liberal political values are likewise of two kinds:

a. The first kind—the values of political justice—fall under the prin-
ciples of justice for the basic structure: the values of equal political
and civil liberty; equality of opportunity; the values of social equality
and economic reciprocity; and let us add also values of the common
good as well as the various necessary conditions for all these values.

b. The second kind of political values—the values of public rea-
son—fall under the guidelines for public inquiry, which make that
inquiry free and public. Also included here are such political virtues
as reasonableness and a readiness to honor the (moral) duty of
civility, which as virtues of citizens help to make possible reasoned
public discussion of political questions.

3. As we have said, on matters of constitutional essentials and basic
justice, the basic structure and its public policies are to be justifiable
to all citizens, as the principle of political legitimacy requires. We
add to this that in making these justifications we are to appeal only
to presently accepted general beliefs and forms of reasoning found
in common sense, and the methods and conclusions of science when
these are not controversial. The liberal principle of legitimacy makes
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this the most appropriate, if not the only, way to specify the guide-
lines of public inquiry. What other guidelines and criteria have we
for this case?

This means that in discussing constitutional essentials and matters
of basic justice we are not to appeal to comprehensive religious and
philosophical doctrines—to what we as individuals or members of
associations see as the whole truth—nor to elaborate economic theo-
ries of general equilibrium, say, if these are in dispute. As far as
possible, the knowledge and ways of reasoning that ground our
affirming the principles of justice and their application to constitu-
tional essentials and basic justice are to rest on the plain truths now
widely accepted, or available, to citizens generally. Otherwise, the
political conception would not provide a public basis of justification.

As we consider later in 5, we want the substantive content and the
guidelines of inquiry of a political conception, when taken together,
to be complete. This means that the values specified by that concep-
tion can be suitably balanced or combined, or otherwise united, as
the case may be, so that those values alone give a reasonable public
answer to all, or to nearly all, questions involving the constitutional
essentials and basic questions of justice. For an account of public
reason we must have a reasonable answer, or think we can in due
course find one, to all, or nearly all, those cases. I shall say a political
conception is complete if it meets this condition.

4. In justice as fairness, and I think in many other liberal views, the
guidelines of inquiry of public reason, as well as its principle of
legitimacy, have the same basis as the substantive principles of jus-
tice. This means in justice as fairness that the parties in the original
position, in adopting principles of justice for the basic structure,
must also adopt guidelines and criteria of public reason for applying
those norms. The argument for those guidelines, and for the prin-
ciple of legitimacy, is much the same as, and as strong as, the argu-
ment for the principles of justice themselves. In securing the
interests of the persons they represent, the parties insist that the
application of substantive principles be guided by judgment and
inference, reasons and evidence that the persons they represent can
reasonably be expected to endorse. Should the parties fail to insist
on this, they would not act responsibly as trustees. Thus we have the
principle of legitimacy.
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In justice as fairness, then, the guidelines of public reason and the
principles of justice have essentially the same grounds. They are
companion parts of one agreement. There is no reason why any
citizen, or association of citizens, should have the right to use state
power to decide constitutional essentials as that person’s, or that
association’s, comprehensive doctrine directs. When equally repre-
sented, no citizen could grant to another person or association that
political authority. Any such authority is, therefore, without grounds
in public reason, and reasonable comprehensive doctrines recognize
this.

5. Keep in mind that political liberalism is a kind of view. It has many
forms, depending on the substantive principles used and how the
guidelines of inquiry are set out. These forms have in common
substantive principles of justice that are liberal and an idea of public
reason. Content and idea may vary within these limits.

Accepting the idea of public reason and its principle of legitimacy
emphatically does not mean, then, accepting a particular liberal
conception of justice down to the last details of the principles defin-
ing its content. We may differ about these principles and still agree
in accepting a conception’s more general features. We agree that
citizens share in political power as free and equal, and that as rea-
sonable and rational they have a duty of civility to appeal to public
reason, yet we differ as to which principles are the most reasonable
basis of public justification. The view I have called “justice as fair-
ness” is but one example of a liberal political conception; its specific
content is not definitive of such a view.

The point of the ideal of public reason is that citizens are to
conduct their fundamental discussions within the framework of what
each regards as a political conception of justice based on values that
the others can reasonably be expected to endorse and each is, in
good faith, prepared to defend that conception so understood. This
means that each of us must have, and be ready to explain, a criterion
of what principles and guidelines we think other citizens (who are
also free and equal) may reasonably be expected to endorse along
with us. We must have some test we are ready to state as to when this
condition is met. I have elsewhere suggested as a criterion the values
expressed by the principles and guidelines that would be agreed to
in the original position. Many will prefer another criterion.
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Of course, we may find that actually others fail to endorse the
principles and guidelines our criterion selects. That is to be ex-
pected. The idea is that we must have such a criterion and this alone
already imposes very considerable discipline on public discussion.
Not any value is reasonably said to meet this test, or to be a political
value; and not any balance of political values is reasonable. It is
inevitable and often desirable that citizens have different views as to
the most appropriate political conception; for the public political
culture is bound to contain different fundamental ideas that can be
developed in different ways. An orderly contest between them over
time is a reliable way to find which one, if any, is most reasonable.

5 The Idea of Constitutional Essentials

1. We said above (section 4.3) that to find a complete political
conception we need to identify a class of fundamental questions for
which the conception’s political values yield reasonable answers. As
these questions I propose the constitutional essentials and questions
of basic justice. To explain:

There is the greatest urgency for citizens to reach practical agree-
ment in judgment about the constitutional essentials. These are of
two kinds:

a. fundamental principles that specify the general structure of gov-
ernment and the political process: the powers of the legislature,
executive, and the judiciary; the scope of majority rule; and

b. equal basic rights and liberties of citizenship that legislative ma-
jorities are to respect: such as the right to vote and to participate in
politics, liberty of conscience, freedom of thought and of associa-
tion, as well as the protections of the rule of law.

These things are a complex story; I merely hint at what is meant.
There is, however, an important difference between the constitu-
tional essentials under (a), which specify the general structure of
government and the political process, and the essentials under (b),
which specify the equal basic rights and liberties of citizens.

2. Essentials of the first kind can be specified in various ways. Wit-
ness the difference between presidential and cabinet government.
But once settled it is vital that the structure of government be
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changed only as experience shows it to be required by political
justice or the general good, and not as prompted by the political
advantage of one party or group that may at the moment have the
upper hand. Frequent controversy over the structure of government,
when it is not required by political justice and when the changes
proposed tend to favor some parties over others, raises the stakes of
politics and may lead to distrust and turmoil that undermines con-
stitutional government.

By contrast, the essentials of the second kind concern basic rights
and liberties and can be specified in but one way, modulo relatively
small variations. Liberty of conscience and freedom of association,
and the political rights of freedom of speech, voting, and running
for office are characterized in more or less the same manner in all
free regimes.

3. Observe further an important distinction between the principles
of justice specifying the equal basic rights and liberties and the
principles regulating basic matters of distributive justice, such as
freedom of movement and equality of opportunity, social and eco-
nomic inequalities, and the social bases of self-respect.

A principle specifying the basic rights and liberties covers the
second kind of constitutional essentials. But while some principle of
opportunity is surely such an essential, for example, a principle
requiring at least freedom of movement and free choice of occupa-
tion, fair equality of opportunity (as I have specified it) goes beyond
that and is not such an essential. Similarly, though a social minimum
providing for the basic needs of all citizens is also an essential, what
I have called the “difference principle” is more demanding and is
not. ?

4. The distinction between the principles covering the basic free-
doms and those covering social and economic inequalities is not that
the first expresses political values while the second does not. Both
express political values. Rather, the basic structure of society has two
coordinate roles, the principles covering the basic freedoms specify-
ing the first role, the principles covering the social and economic
inequalities specifying the second. In the first role that structure
specifies and secures citizens’ equal basic rights and liberties and
institutes just political procedures. In the second it sets up the back-
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ground institutions of social and economic justice appropriate to
citizens as free and equal. The first role concerns how political
power is acquired and the limits of its exercise. We hope to settle at
least those questions by reference to political values that can provide
a public basis of justification.

Whether the constitutional essentials covering the basic freedoms
are satisfied is more or less visible on the face of constitutional
arrangements and how these can be seen to work in practice. But
whether the aims of the principles covering social and economic
inequalities are realized is far more difficult to ascertain. These
matters are nearly always open to wide differences of reasonable
opinion; they rest on complicated inferences and intuitive judg-
ments that require us to assess complex social and economic infor-
mation about topics poorly understood. Thus, although questions of
both kinds are to be discussed in terms of political values, we can
expect more agreement about whether the principles for the basic
rights and liberties are realized than about whether the principles
for social and economic justice are realized. This is not a difference
about what are the correct principles but simply a difference in the
difficulty of seeing whether the principles are achieved.

To conclude: there are four grounds for distinguishing the consti-
tutional essentials specified by the basic freedoms from the princi-
ples governing social and economic inequalities.

a. The two kinds of principles specify different roles for the basic
structure.

b. It is more urgent to settle the essentials dealing with the basic
freedoms.

c. It is far easier to tell whether those essentials are realized.

d. It is much easier to gain agreement about what the basic rights
and liberties should be, not in every detail of course, but about the
main outlines.

These considerations explain why freedom of movement and free
choice of occupation and a social minimum covering citizens’ basic
needs count as constitutional essentials while the principle of fair
opportunity and the difference principle do not.

Here I remark that if a political conception of justice covers the
constitutional essentials and makers of basic justice—for the present
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this is all we aim for—it is already of enormous importance even if
it has little to say about many economic and social issues that legis-
lative bodies must regularly consider. To resolve these more particu-
lar and detailed issues it is often more reasonable to go beyond the
political conception and the values its principles express, and to
invoke nonpolitical values that such a view does not include. But so
long as there is firm agreement on the constitutional essentials and
established political procedures are reasonably regarded as fair, will-
ing political and social cooperation between free and equal citizens
can normally be maintained.

6 The Supreme Court as Exemplar of Public Reason

1. At the beginning (section 1.2) I remarked that in a constitutional
regime with judicial review, public reason is the reason of its su-
preme court.!’ I now sketch two points about this: first, that public
reason is well suited to be the court’s reason in exercising its role as
the highest judicial interpreter but not the final interpreter of the
higher law;!! and second, that the supreme court is the branch of
government that serves as the exemplar of public reason. To clarify
these points, I mention briefly five principles of constitutionalism.?

The first principle is Locke’s distinction in the Two Treatises be-
tween the people’s constituent power to establish a new regime and
the ordinary power of officers of government and the electorate
exercised in day-to-day politics. That constituent power of the people
(Second Treatise, sec. 134, 141) sets up a framework to regulate ordi-
nary power, and it comes into play only when the existing regime
has been dissolved.

The second distinction is between higher and ordinary law.
Higher law is the expression of the people’s constituent power and
has the higher authority of the will of We the People, whereas
ordinary legislation has the authority, and is the expression of, the
ordinary power of Congress and of the electorate. Higher law binds
and guides this ordinary power.

As a third principle, a democratic constitution is a principled
expression in higher law of the political ideal of a people to govern
itself in a certain way. The aim of public reason is to articulate this
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ideal. Some of the ends of political society may be stated in a pream-
ble—to establish justice and to promote the general welfare—and
certain constraints are found in a bill of rights or implied in a
framework of government—due process of law and equal protection
of the laws. Together they fall under political values and its public
reason. This principled expression of higher law is to be widely
supported, and for this and other reasons it is best not to burden it
with many details and qualifications. It should also be possible to
make visible in basic institutions its essential principles.'®

A fourth principle is that by a democratically ratified constitution
with a bill of rights, the citizen body fixes once and for all certain
constitutional essentials, for example, the equal basic political rights
and liberties, and freedom of speech and association, as well as those
rights and liberties guaranteeing the security and independence of
citizens, such as freedom of movement and choice of occupation,
and the protections of the rule of law. This ensures that ordinary
laws are enacted in a certain way by citizens as free and independent.
It is through these fixed procedures that the people can express,
even if they do not, their reasoned democratic will, and indeed
without those procedures they can have no such will.

Fifth and last, in constitutional government the ultimate power
cannot be left to the legislature or even to a supreme court, which
is only the highest judicial interpreter of the constitution. Ultimate
power is held by the three branches in a duly specified relation with
one another with each responsible to the people.!* Now admittedly,
in the long run a strong majority of the electorate can eventually
make the constitution conform to its political will. This is simply a
fact about political power as such. There is no way around this fact,
not even by entrenchment clauses that try to fix permanently the
basic democratic guarantees. No institutional procedure exists that
cannot be abused or distorted to enact statutes violating basic con-
stitutional democratic principles.!® The idea of right and just consti-
tutions and basic laws is always ascertained by the most reasonable
political conception of justice and not by the result of an actual po-
litical process. I return to a question this raises below (section 6.4).

2. Thus, constitutional democracy is dualist: it distinguishes con-
stituent power from ordinary power as well as the higher law of the
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people from the ordinary law of legislative bodies. Parliamentary
supremacy is rejected.

A supreme court fits into this idea of dualist constitutional democ-
racy as one of the institutional devices to protect the higher law.'®
By applying public reason the court is to prevent that law from being
eroded by the legislation of transient majorities, or more likely, by
organized and well-situated narrow interests skilled at getting their
way. If the court assumes this role and effectively carries it out,!” it
is incorrect to say that it is straightforwardly antidemocratic. It is
indeed antimajoritarian with respect to ordinary law, for a court with
judicial review can hold such law unconstitutional. Nevertheless, the
higher authority of the people supports that. The court is not anti-
majoritarian with respect to higher law when its decisions reasonably
accord with the constitution itself and with its amendments and
politically mandated interpretations.

Suppose we agree that the three most innovative periods of our
constitutional history are the founding, Reconstruction, and the
New Deal.!® Here it is important that all three seem to rely on, and
only on, the political values of public reason. The constitution and
its amendment process, the Reconstruction amendments that
sought to remove the curse of slavery, and the modern activist so-
called welfare state of the New Deal, all seem to fit that description,
though it would take some time to show this. Yet accepting this as
correct, and seeing the Court as the highest judicial though not the
final interpreter of this body of higher law, the point is that the
political values of public reason provide the Court’s basis for inter-
pretation. A political conception of justice covers the fundamental
questions addressed by higher law and sets out the political values
in terms of which they can be decided.'?

Some will say, certainly, that parliamentary supremacy with no bill
of rights at all is superior to our dualist regime. It offers firmer
support for the values that higher law in the dualist scheme tries to
secure. On the other hand, some may think it better that a con-
stitution entrench a list of basic rights, as the German constitu-
tion does. It places those rights beyond amendment, even by the
people and the German supreme court, and in enforcing those
rights can be said to be undemocratic. Entrenchment has that con-
sequence. Judged by the values of a reasonable political conception
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of justice, these regimes may be superior to a dualist regime in
which these basic questions are settled by the higher law of We the
People.?

Political liberalism as such, it should be stressed, does not assert
or deny any of these claims and so we need not discuss them. Our
point here is simply that, however these questions are decided, the
content of a political conception of justice includes the values of
public reason by appeal to which the merits of the three kinds of
regime are to be judged.

3. Now I turn to a second point: the court’s role is not merely
defensive but to give due and continuing effect to public reason by
serving as its institutional exemplar.?! This means, first, that public
reason is the sole reason the court exercises. It is the only branch of
government that is visibly on its face the creature of that reason and
of that reason alone. Citizens and legislators may properly vote their
more comprehensive views when constitutional essentials and basic
justice are not at stake; they need not justify by public reason why
they vote as they do or make their grounds consistent and fit them
into a coherent constitutional view over the whole range of their
decisions. The role of the justices is to do precisely that and in doing
it they have no other reason and no other values than the political.
Beyond that they are to go by what they think the constitutional
cases, practices, and traditions, and constitutionally significant his-
torical texts require.

To say that the court is the exemplar of public reason also means
that it is the task of the justices to try to develop and express in their
reasoned opinions the best interpretation of the constitution they
can, using their knowledge of what the constitution and constitu-
tional precedents require. Here the best interpretation is the one
that best fits the relevant body of those constitutional materials, and
justifies it in terms of the public conception of justice or a reasonable
variant thereof. In doing this it is expected that the justices may and
do appeal to the political values of the public conception whenever
the constitution itself expressly or implicitly invokes those values, as
it does, for example, in a bill of rights guaranteeing the free exercise
of religion or the equal protection of the laws. The court’s role here
is part of the publicity of reason and is an aspect of the wide, or
educative, role of public reason.
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The justices cannot, of course, invoke their own personal morality,
nor the ideals and virtues of morality generally. Those they must view
as irrelevant. Equally, they cannot invoke their or other people’s
religious or philosophical views. Nor can they cite political values
without restriction. Rather, they must appeal to the political values
they think belong to the most reasonable understanding of the
public conception and its political values of justice and public rea-
son. These are values that they believe in good faith, as the duty of
civility requires, that all citizens as reasonable and rational might
reasonably be expected to endorse.?

But, as I have said (section 4.5), the idea of public reason does
not mean that judges agree with one another, any more than citizens
do, in the details of their understanding of the constitution. Yet they
must be, and appear to be, interpreting the same constitution in view
of what they see as the relevant parts of the political conception and
in good faith believe it can be defended as such. The court’s role as
the highest judicial interpreter of the constitution supposes that the
political conceptions judges hold and their views of constitutional
essentials locate the central range of the basic freedoms in more or
less the same place. In these cases at least its decisions succeed in
settling the most fundamental political questions.

4. Finally, the court’s role as exemplar of public reason has a third
aspect: to give public reason vividness and vitality in the public
forum; this it does by its authoritative judgments on fundamental
political questions. The court fulfills this role when it clearly and
effectively interprets the constitution in a reasonable way; and when
it fails to do this, as ours often has, it stands at the center of a
political controversy the terms of settlement of which are public
values.

The constitution is not what the Court says it is. Rather, it is what
the people acting constitutionally through the other branches even-
tually allow the Court to say it is. A particular understanding of the
constitution may be mandated to the Court by amendments, or by
a wide and continuing political majority, as it was in the case of the
New Deal.?® This raises the question whether an amendment to
repeal the First Amendment, say, and to make a particular religion
the state religion with all the consequences of that, or to repeal the
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Fourteenth Amendment with its equal protection of the laws, must
be accepted by the Court as a valid amendment.?* It is truistic to say,
as I said above, that if the people act constitutionally such amend-
ments are valid. But is it sufficient for the validity of an amendment
that it be enacted by the procedure of Article V??° What reasons
could the Court or the executive have (assuming the amendment
was over its veto) for counting invalid an enactment meeting that
condition?

Consider the following reasons: an amendment is not merely a
change. One idea of an amendment is to adjust basic constitutional
values to changing political and social circumstances, or to incorpo-
rate into the constitution a broader and more inclusive under-
standing of those values. The three amendments related to the Civil
War all do this, as does the Nineteenth Amendment granting women
the vote; and the Equal Rights Amendment attempted the same. At
the Founding there was the blatant contradiction between the idea
of equality in the Declaration of Independence and the Constitution
and chattel slavery of a subjugated race; there were also property
qualifications for voting and women were denied the suffrage alto-
gether. Historically those amendments brought the Constitution
more in line with its original promise.?® Another idea of amendment
is to adapt basic institutions in order to remove weaknesses that
come to light in subsequent constitutional practice. Thus, with the
exception of the Eighteenth, the other amendments concern either
the institutional design of government, witness the Twenty-second,
which allows the president to serve only two terms; or certain basic
matters of policy, witness the Sixteenth, which grants Congress the
power to levy income taxes. Such has been the role of amendments.

The Court could say, then, that an amendment to repeal the First
Amendment and replace it with its opposite fundamentally contra-
dicts the constitutional tradition of the oldest democratic regime in
the world. It is therefore invalid. Does this mean that the Bill of
Rights and the other amendments are entrenched? Well, they are
entrenched in the sense of being validated by long historical prac-
tice. They may be amended in the ways mentioned above but not
simply repealed and reversed. Should that happen, and it is not
inconceivable that the exercise of political power might take that



114
John Rawls

turn, that would be constitutional breakdown,?” or revolution in the

proper sense, and not a valid amendment of the constitution. The
successful practice of its ideas and principles over two centuries place
restrictions on what can now count as an amendment, whatever was
true at the beginning.

Thus, in the midst of any great constitutional change, legitimate
or otherwise, the Court is bound to be a center of controversy. Often
its role forces political discussion to take a principled form so as to
address the constitutional question in line with the political values
of justice and public reason. Public discussion becomes more than
a contest for power and position. This educates citizens to the use
of public reason and its value of political justice by focusing their
attention on basic constitutional matters.

To conclude these remarks on the Supreme Court in a constitu-
tional regime with judicial review, I emphasize that they are not
intended as a defense of such review, although it can perhaps be
defended given certain historical circumstances and conditions of
political culture. Rather, my aim has been to elaborate the idea of
public reason, and in order to make this idea more definite, I have
looked at the way in which the Court may serve as its exemplar. And
while the Court is special in this respect, the other branches of
government can certainly, if they would but do so, be forums of
principle along with it in debating constitutional questions.?®

7 Apparent Difficulties with Public Reason

1. Recall from section 4.3 that we look for a political conception
whose combined values of justice and of public reason yield reason-
able answers for all, or nearly all, fundamental political questions:
those that involve constitutional essentials and matters of basic jus-
tice. I discuss several apparent difficulties.

One difficulty is that public reason often allows more than one
reasonable answer to any particular question. This is because there
are many political values and many ways they can be characterized.
Suppose, then, that different combinations of values, or the same
values weighted differently, tend to predominate in a particular fun-
damental case. Everyone appeals to political values but agreement is
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lacking and more than marginal differences persist. Should this
happen, as it often does, some may say that public reason fails to
resolve the question, in which case citizens may legitimately invoke
principles appealing to nonpolitical values to resolve it in a way they
find satisfactory.? Not everyone would introduce the same nonpoli-
tical values but at least all would have an answer suitable to them.

The ideal of public reason urges us not to do this in cases of
constitutional essentials and matters of basic justice. Close agree-
ment is rarely achieved, and abandoning public reason whenever
disagreement occurs in balancing values is in effect to abandon it
altogether. Moreover, as we said in section 4.5, public reason does
not ask us to accept the very same principles of justice, but rather to
conduct our fundamental discussions in terms of what we regard as
a political conception. We should sincerely think that our view of the
matter is based on political values everyone can reasonably be ex-
pected to endorse. For an electorate thus to conduct itself is a high
ideal the following of which realizes fundamental democratic values
not to be abandoned simply because full agreement does not obtain.
A vote can be held on a fundamental question as on any other; and
if the question is debated by appeal to political values and citizens
vote their sincere opinion, the ideal is sustained.

2. A second difficulty concerns what is meant by voting our sincere
opinion. Let us say that we honor public reason and its principle of
legitimacy when three conditions are satisfied: a) we give very great
and normally overriding weight to the ideal it prescribes, b) we
believe public reason is suitably complete, that is, for at least the
great majority of fundamental questions, possibly for all, some com-
bination and balance of political values alone reasonably shows the
answer; and finally c) we believe that the particular view we propose,
and the law or policy based thereon, expresses a reasonable combi-
nation and balance of those values.

But now a problem arises: I have assumed throughout that citizens
affirm comprehensive religious and philosophical doctrines and
many will think that nonpolitical and transcendent values are the
true ground of political values. Does this belief make our appeal to
political values insincere? It does not. These comprehensive beliefs
are fully consistent with the three conditions above stated. That we
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think political values have some further backing does not mean we
do not accept those values or affirm the conditions of honoring
public reason, any more than our accepting the axioms of geometry
means that we do not accept the theorems. Moreover, we may accept
the axioms as much because of the theorems they lead to as the
other way around.*

In affirming the three conditions, we accept the duty to appeal to
political values as the duty to adopt a certain form of public dis-
course. As institutions and laws are always imperfect, we may view
that form of discourse as imperfect and in any case as falling short
of the whole truth set out by our comprehensive doctrine. Also, that
discourse can seem shallow because it does not set out the most basic
grounds on which we believe our view rests. Yet we think we have
strong reasons to follow it given our duty of civility to other citizens.
After all, they share with us the same sense of its imperfection,
though on different grounds, as they hold different comprehensive
doctrines and believe different grounds are left out of account. But
it is only in this way, and by accepting that politics in a democratic
society can never be guided by what we see as the whole truth, that
we can realize the ideal expressed by the principle of legitimacy: to
live politically with others in the light of reasons all might reasonably
be expected to endorse.

What public reason asks is that citizens be able to explain their
vote to one another in terms of a reasonable balance of public
political values, it being understood by everyone that of course the
plurality of reasonable comprehensive doctrines held by citizens is
thought by them to provide further and often transcendent backing
for those values. In each case, which doctrine is affirmed is a matter
of conscience for the individual citizen. It is true that the balance of
political values a citizen holds must be reasonable, and one that can
be seen to be reasonable by other citizens; but not all reasonable
balances are the same. The only comprehensive doctrines that run
afoul of public reason are those that cannot support a reasonable
balance of political values.?! Yet given that the doctrines actually held
support a reasonable balance, how could anyone complain? What
would be the objection?*?
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3. A third difficulty is to specify when a question is successfully
resolved by public reason. Some think it leaves many questions with-
out answers. Yet we want a political conception of justice to be
complete: its political values should admit of a balance giving a
reasonable answer for all or nearly all fundamental questions (sec-
tion 4.3). To discuss this matter, I mention several “problems of
extension,” as I have called them (PL I: 3.4) as these may seem
unanswerable from within a political conception.

As time does not permit an account of these questions, I recall
what we said earlier (PL I: 3.4) that there are at least four such
problems. One is extending justice to cover our duties to future
generations (under which falls the problem of just savings). Another
is the problem of extending it to the concepts and principles that
apply to international law and political relations between peoples—
the traditional jus gentium. A third problem of extension is that of
setting out the principles of normal health care; and finally, we may
ask whether justice can be extended to our relations to animals and
the order of nature. As I have said (PL I: 3.4), I believe that justice
as fairness can be reasonably extended to cover the first three prob-
lems, although I can’t discuss them here.

Instead, I simply express my conjecture that these three problems
can be resolved in a similar way. Some views drawing on the tradition
of the social contract, and justice as fairness is one, begin by taking
for granted the full status of adult persons in the society in question
(the members of its citizen body) and proceed from there: forward
to other generations, outward to other societies, and inward to those
requiring normal health care. In each case we start from the status
of adult citizens and proceed subject to certain constraints to obtain
a reasonable law. We can do the same with the claims of animals and
the rest of nature; this has been the traditional view of Christian
ages. Animals and nature are seen as subject to our use and wont.*?
This has the virtue of clarity and yields some kind of answer. There
are numerous political values here to invoke: to further the good of
ourselves and future generations by preserving the natural order
and its life-sustaining properties; to foster species of animals and
plants for the sake of biological and medical knowledge with its
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potential applications to human health; to protect the beauties of
nature for purposes of public recreation and the pleasures of a
deeper understanding of the world. The appeal to values of this kind
gives what many have found a reasonable answer to the status of
animals and the rest of nature.

Of course, some will not accept these values as alone sufficient to
settle the case. Thus, suppose our attitude toward the world is one
of natural religion: we think it utterly wrong to appeal solely to those
values, and others like them, to determine our relations with the
natural world. To do that is to see the natural order from a narrowly
anthropocentric point of view, whereas human beings should assume
a certain stewardship toward nature and give weight to an altogether
different family of values. In this case our attitude might be much
the same as those who reject abortion on theological grounds. Yet
there is this important difference: the status of the natural world and
our proper relation to it is not a constitutional essential or a basic
question of justice, as these questions have been specified (section
5).3* It is a matter in regard to which citizens can vote their nonpo-
litical values and try to convince other citizens accordingly. The
limits of public reason do not apply.

4. Let us pull the threads together by stating when a fundamental
question is resolved by public reason. Clearly, for public reason to
yield a reasonable answer in a given case, it is not required that it
yield the same answer that any chosen comprehensive doctrine
would yield if we proceeded from it alone. In what sense, though,
must the answer of public reason itself be reasonable?

In reply: the answer must be at least reasonable, if not the most
reasonable, as judged by public reason alone. But beyond this, and
thinking of the ideal case of a well-ordered society, we hope that
answer lies within the leeway allowed by each of the reasonable
comprehensive doctrines making up an overlapping consensus. By
that leeway I mean the scope within which a doctrine can accept,
even if reluctantly, the conclusions of public reason, either in gen-
eral or in any particular case. A reasonable and effective political
conception may bend comprehensive doctrines toward itself, shap-
ing them if need be from unreasonable to reasonable. But even
granting this tendency, political liberalism itself cannot argue that
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each of those comprehensive doctrines should find the conclusions
of public reason nearly always within its leeway. To argue that tran-
scends public reason.

All the same, we can maintain that the political conception is a
reasonable expression of the political values of public reason and
justice between citizens seen as free and equal. As such the political
conception makes a claim on comprehensive doctrines in the name
of those fundamental values, so that those who reject it run the risk
of being unjust, politically speaking. Here recall what we said in
II:3.3: namely, that in recognizing others’ comprehensive views as
reasonable, citizens also recognize that, in the absence of a public
basis of establishing the truth of their beliefs, to insist on their
comprehensive view must be seen by others as their insisting on their
own beliefs. If we do so insist, others in self-defense can oppose us
as using upon them unreasonable force.

8 The Limits of Public Reason

1. A last question about the limits of public reason.?® I have often
referred to these limits. To this point they would appear to mean
that, on fundamental political matters, reasons given explicitly in
terms of comprehensive doctrines are never to be introduced into
public reason. The public reasons such a doctrine supports may, of
course, be given but not the supporting doctrine itself. Call this
understanding of public reason the “exclusive view.” But as against
this exclusive view, there is another view allowing citizens, in certain
situations, to present what they regard as the basis of political values
rooted in their comprehensive doctrine, provided they do this in
ways that strengthen the ideal of public reason itself. This under-
standing of public reason we may call the “inclusive view.”

The question, then, is whether we should understand the ideal of
public reason in accordance with the exclusive or the inclusive view.
The answer turns on which view best encourages citizens to honor
the ideal of public reason and secures its social conditions in the
longer run in a well-ordered society. Accepting this, the inclusive
view seems the correct one. For under different political and social
conditions with different families of doctrine and practice, the ideal
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must surely be advanced and fulfilled in different ways, sometimes
by what may look like the exclusive view, at others by what may look
like the inclusive view. Those conditions determine, then, how the
ideal is best attained, either in the short or the longer run. The
inclusive view allows for this variation and is more flexible as needed
to further the ideal of public reason.

2. To illustrate: let us suppose first the ideal case: the society in
question is more or less well ordered. Its members recognize a firm
overlapping consensus of reasonable doctrines and it is not stirred
by any deep disputes. In this case the values of the political concep-
tion are familiar and citizens honor the ideal of public reason most
clearly by appealing to those values. Other than the motives of
ordinary politics, they have no great interest in introducing other
considerations: their fundamental rights are already guaranteed and
there are no basic injustices they feel bound to protest. Public reason
in this well-ordered society may appear to follow the exclusive view.
Invoking only political values is the obvious and the most direct way
for citizens to honor the ideal of public reason and to meet their
duty of civility.

A second case is when there is a serious dispute in a nearly well-
ordered society in applying one of its principles of justice. Suppose
that the dispute concerns the principle of fair equality of opportu-
nity as it applies to education for all. Diverse religious groups oppose
one another, one group favoring government support for public
education alone, another group favoring government support for
church schools as well. The first group views the latter policy as
incompatible with the so-called separation of church and state,
whereas the second denies this. In this situation those of different
faiths may come to doubt the sincerity of one another’s allegiance
to fundamental political values.

One way this doubt might be put to rest is for the leaders of the
opposing groups to present in the public forum how their compre-
hensive doctrines do indeed affirm those values. Of course, it is
already part of the background culture to examine how various
doctrines support, or fail to support, the political conception. But in
the present kind of case, should the recognized leaders affirm that
fact in the public forum, their doing so may help to show that the
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overlapping consensus is not a mere modus vivendi (PL IV: 3). This
knowledge surely strengthens mutual trust and public confidence; it
can be a vital part of the sociological basis encouraging citizens to
honor the ideal of public reason.®® This being so, the best way to
strengthen that ideal in such instances may be to explain in the
public forum how one’s comprehensive doctrine affirms the political
values.

3. A very different kind of case arises when a society is not well
ordered and there is a profound division about constitutional essen-
tials. Consider the abolitionists who argued against the antebellum
South that its institution of slavery was contrary to God’s law. Recall
that the abolitionists agitated for the immediate, uncompensated,
and universal emancipation of the slaves as early as the 1830s, and
did so, I assume, basing their arguments on religious grounds.*” In
this case the nonpublic reason of certain Christian churches sup-
ported the clear conclusions of public reason. The same is true of
the civil rights movement led by Martin Luther King, Jr., except that
King could appeal—as the abolitionists could not—to the political
values expressed in the Constitution correctly understood.*

Did the abolitionists go against the ideal of public reason? Let us
view the question conceptually and not historically, and take for
granted that their political agitation was a necessary political force
leading to the Civil War and so to the destruction of the great evil
and curse of slavery. Surely they hoped for that result and they could
have seen their actions as the best way to bring about a well-ordered
and just society in which the ideal of public reason could eventually
be honored. Similar questions can be raised about the leaders of the
civil rights movement. The abolitionists and King would not have
been unreasonable in these conjectured beliefs if the political forces
they led were among the necessary historical conditions to establish
political justice, as does indeed seem plausible in their situation.

On this account the abolitionists and the leaders of the civil rights
movement did not go against the ideal of public reason; or rather,
they did not provided they thought, or on reflection would have
thought (as they certainly could have thought), that the comprehen-
sive reasons they appealed to were required to give sufficient
strength to the political conception to be subsequently realized. To
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be sure, people do not normally distinguish between comprehensive
and public reasons; nor do they normally affirm the ideal of public
reason, as we have expressed it. Yet people can be brought to recog-
nize these distinctions in particular cases. The abolitionists could say,
for example, that they supported political values of freedom and
equality for all, but that given the comprehensive doctrines they held
and the doctrines current in their day, it was necessary to invoke the
comprehensive grounds on which those values were widely seen to
rest.3? Given those historical conditions, it was not unreasonable of
them to act as they did for the sake of the ideal of public reason
itself.? In this case, the ideal of public reason allows the inclusive
view.

4. This brief discussion shows that the appropriate limits of public
reason vary depending on historical and social conditions. While
much more would have to be said to make this suggestion at all
convincing, the main point is that citizens are to be moved to honor
the ideal itself, in the present when circumstances permit, but often
we may be forced to take a longer view. Under different conditions
with different current doctrines and practices, the ideal may be best
achieved in different ways, in good times by following what at first
sight may appear to be the exclusive view, in less good times by what
may appear to be the inclusive view.

Here I assume that the political conception of justice and the ideal
of honoring public reason mutually support one another. A well-
ordered society publicly and effectively regulated by a recognized
political conception fashions a climate within which its citizens ac-
quire a sense of justice inclining them to meet their duty of civility
and without generating strong interests to the contrary. On the
other hand, the institutions of a well-ordered society are in turn
supported once the ideal of public reason is firmly established in its
citizens’ conduct. But whether these assumptions are correct and
can be founded on the moral psychology I sketched in PL II: 7 are
large questions I cannot take up here. It’s clear, however, that should
these assumptions be mistaken, there is a serious problem with
justice as fairness as I have presented it. One must hope, as I have
throughout, that the political conception and its ideal of public
reason are mutually sustaining, and in this sense stable.
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5. Looking back, I note a few main points. An ideal of public reason
is an appropriate complement of a constitutional democracy, the
culture of which is bound to be marked by a plurality of reasonable
comprehensive doctrines. This is often said and in some form it is
surely correct. Yet it is difficult to specify that ideal in a satisfactory
way. In the attempt to do so, I have proposed the kinds of political
questions to which public reason applies: namely, to questions con-
cerning constitutional essentials and matters of basic justice (section
1.1), and we have examined what these questions are (section 5). As
to whom public reason applies, we say that it applies to citizens when
they engage in political advocacy in the public forum, in political
campaigns for example and when they vote on those fundamental
questions. It always applies to public and government officers in
official forums, in their debates and votes on the floor of the legis-
lature (section 1.1). Public reason applies especially to the judiciary
in its decisions and as the one institutional exemplar of public
reason (section 6). The content of public reason is given by a politi-
cal conception of justice. This content has two parts: substantive
principles of justice for the basic structure (the political values of
justice); and guidelines of inquiry and conceptions of virtue that
make public reason possible (the political values of public reason)
(section 4.1-4.3).

I stress that the limits of public reason are not, clearly, the limits
of law or statute but the limits we honor when we honor an ideal:
the ideal of democratic citizens trying to conduct their political
affairs on terms supported by public values that we might reasonably
expect others to endorse. The ideal also expresses a willingness to
listen to what others have to say and being ready to accept reason-
able accommodations or alterations in one’s own view. Public reason
further asks of us that the balance of those values we hold to be
reasonable in a particular case is a balance we sincerely think can be
seen to be reasonable by others. Or failing this, we think the balance
can be seen as at least not unreasonable in this sense: that those who
oppose it can nevertheless understand how reasonable persons can
affirm it. This preserves the ties of civic friendship and is consistent
with the duty of civility. On some questions this may be the best we
can do.!
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All this allows some latitude, since not all reasonable balances are
the same. The only comprehensive doctrines that do not accord with
public reason on a given question are those that cannot support a
reasonable balance of political values on the issues it raises (section
7.2). Certain reasonable comprehensive views fail to do this in some
cases, but we must hope that none that endure over time in a
well-ordered society is likely to fail in all or even in many cases.

The innovations, if any, in my account of public reason are possi-
bly two: the first is the central place of the duty of civility as an ideal
of democracy (section 2.1-2.3); the second is that the content of
public reason be given by the political values and the guidelines of
a political conception of justice (section 4.1-4.4). The content of
public reason is not given by political morality as such, but only by
a political conception suitable for a constitutional regime. To check
whether we are following public reason we might ask: how would our
argument strike us presented in the form of a supreme court opin-
ion?*? Reasonable? Outrageous?

Finally, whether this or some other understanding of public rea-
son is acceptable can be decided only by examining the answers it
leads to over a wide range of the more likely cases. Also we should
have to consider other ways in which religious beliefs and statements
can have a role in political life. We might ask whether Lincoln’s
Proclamation of a National Fast Day in August of 1861 and his two
Proclamations of Thanksgiving in October of 1863 and 1864 violate
the idea of public reason. And what are we to say of the Second
Inaugural with its prophetic (Old Testament) interpretation of the
Civil War as God’s punishment for the sin of slavery, and falling
equally on North and South? I incline to think Lincoln does not
violate public reason as I have discussed it and as it applied in his
day—whether in ours is another matter—since what he says has no
implications bearing on constitutional essentials or matters of basic
justice. Or whatever implications it might have could surely be sup-
ported firmly by the values of public reason. I mention these ques-
tions only to indicate that much remains to be discussed. And of
course not all liberal views would accept the idea of public reason as
I have expressed it. Those that would accept some form of it, allow-
ing for variations, we may call political liberalisms.
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Notes

1. The title is suggested by Kant’s distinction between public and private reason in
“What is Enlightenment?” (1784), although his distinction is different from the one
used here. There are other relevant discussions in Kant’s works, for example, Critique
of Pure Reason, B767-B797. For a valuable account, see Onora O’Neill, Constructions
of Reason (Cambridge: Cambridge University Press, 1989), chap. 2, “The Public Use
of Reason.” See also her recent essay, “Vindicating Reason,” in The Cambridge Compan-
ion to Kant, edited by Paul Guyer (Cambridge: Cambridge University Press, 1992).

2. For some recent views that are roughly speaking liberal though importantly dif-
ferent, see David Lyons, Ethics and the Rule of Law (Cambridge: Cambridge University
Press, 1984), with a clear statement, p. 190f.; Ronald Dworkin, “The Forum of Prin-
ciple,” in A Matter of Principle, pp. 33-71; Charles Larmore, Patterns of Moral Complexity
and “Political Liberalism,” Political Theory 18 (August 1990); Thomas Nagel, Equality
and Partiality (New York: Oxford University Press, 1991), chap. 14. For a valuable
discussion of the idea of deliberative democracy, see Joshua Cohen, “Deliberation
and Democratic Legitimacy,” in The Good Polity, edited by Alan Hamlin (Oxford: Basil
Blackwell, 1989). For the bearing of religion on public reason, see Kent Greenawalt’s
Religious Conviction and Political Choice, esp. chaps. 8 and 12; Robert Audi, “The
Separation of Church and State and the Obligations of Citizenship,” Philosophy and
Public Affairs 18 (Summer 1989) and Paul Weithman’s “The Separation of Church
and State: Some Questions for Professor Audi,” Philosophy and Public Affairs 20 (Win-
ter 1991), with Audi’s reply in the same issue; and finally, Lawrence Solum’s instruc-
tive “Faith and Justice,” DePaul Law Review 39 (Summer 1990).

3. On this last, see the instructive discussion by Amy Gutmann and Dennis
Thompson in their “Moral Conflict and Political Consensus,” Ethics 101 (October
1990): 76-86. [See the postscript to this chapter for a further elaboration on this
moral ideal of citizenship in relation to a “criterion of reciprocity.”—Eds.]

4. The process of adaptation was described in PL IV: 6-7.

5. The Social Contract, bk. IV, chap. II, para. 8.

6. The public vs. nonpublic distinction is not the distinction between public and
private. This latter I ignore: there is no such thing as private reason. There is social

reason—the many reasons of associations in society which make up the background
culture; there is also, let us say, domestic reason—the reason of families as small
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groups in society—and this contrasts with both public and social reason. As citizens,
we participate in all these kinds of reason and have the rights of equal citizens when
we do so.

7. In this case we think of liberty of conscience as protecting the individual against
the church. This is an example of the protection that basic rights and liberties secure
for individuals generally. But equally, liberty of conscience and other liberties such
as freedom of association protect churches from the intrusions of government and
from other powerful associations. Both associations and individuals need protection,
and so do families need protection from associations and government, as do the
individual members of families from other family members (wives from their hus-
bands, children from their parents). It is incorrect to say that liberalism focuses solely
on the rights of individuals; rather, the rights it recognizes are to protect associations,
smaller groups, and individuals, all from one another in an appropriate balance
specified by its guiding principles of justice.

8. Here I accept the Kantian (not Kant’s) view that what we affirm on the basis of
free and informed reason and reflection is affirmed freely; and that insofar as our
conduct expresses what we affirm freely, our conduct is free to the extent it can be.
Freedom at the deepest level calls upon the freedom of reason, both theoretical and
practical, as expressed in what we say and do. Limits on freedom are at bottom limits
on our reason: on its development and education, its knowledge and information,
and on the scope of the actions in which it can be expressed, and therefore our
freedom depends on the nature of the surrounding institutional and social context.

9. On fair equality of opportunity, see my Theory of Justice (Cambridge, Mass.: Har-
vard University Press, 1971), pp. 72f. (hereafter cited as Theory). On the difference
principle, ibid., section 13. Political discussions of the reasons for and against fair
opportunity and the difference principle, though they are not constitutional essen-
tials, fall under questions of basic justice and so are to be decided by the political
values of public reason.

10. This is not a definition. I assume that in a well-ordered society the two more or
less overlap. I am grateful to James Fleming for valuable guidance in formulating
many points in this section.

11. Here I have found particularly helpful: Bruce Ackerman, “Constitutional Poli-
tics/Constitutional Law,” Yale Law Journal 99 (December 1989), as well as his recent
We the People: Foundations (Cambridge, Mass.: Harvard University Press, 1991), vol. L.

12. Here I draw upon John Agresto, The Supreme Court and Constitutional Democracy
(Ithaca: Cornell University Press, 1984), esp. pp. 45-55; Stephen Holmes, “Gag Rules
or the Politics of Omission,” and “Precommitment and the Paradox of Democracy,”
both in Constitutionalism and Democracy, edited by Jon Elster and Rune Slagstad (Cam-
bridge: Cambridge University Press, 1987); Jon Elster, Ulysses and the Sirens (Cam-
bridge: Cambridge University Press, 1979), pp. 81-86, 88-103. There is nothing at all
novel in my account.

13. For these reasons, among others, I suppose that the principle of fair equality of
opportunity and the difference principle are not constitutional essentials, though, as
I have said, in justice as fairness they are matters of basic justice (section 5.3).

14. In saying this I follow what I understand to be Lincoln’s view as expressed in his
remarks about Dred Scott (1857) in his speeches and in his debates with Douglas in
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Lincoln: Speeches and Writings, edited by Don Fehrenbacher (New York: Library of
America, 1989), vol. 1, pp. 392f., 450ff., 524ff., 714-717, 740f,; and in his First In-
augural (1861), ibid., vol. 2, 220f. For accounts of Lincoln’s view see Alexander
Bickel, The Least Dangerous Branch (New York: Bobbs-Merrill, 1962), pp. 65-69; 259—
269; Agresto, The Supreme Court, esp. pp. 86-95, 105, 128f.; and Don Fehrenbacher,
Lincoln: In Text and Context (Stanford: Stanford University Press, 1987), esp. pp. 20—
23, 125ff., and 293.

15. Similarly, there is no procedure of inquiry, not even that of the investigations of
science and scholarship, that can be guaranteed in the long run to uncover the truth.
As we commented at the end of PL III:8, we cannot define truth as given by the
beliefs that would stand up even in an idealized consensus, however far extended.

16. See Ackerman, “Constitutional Politics/Constitutional Law,” pp. 464f. and We the
People, pp. 6-10.

17. It must be said that historically the court has often failed badly in this role. It
upheld the Alien and Sedition Acts of 1798 and one need only mention Dred Scott
(1857). It emasculated the Reconstruction amendments by interpreting them as a
charter of capitalist liberty rather than the liberty of the freed slaves; and from
Lochner (1905) through the early New Deal years it did much the same.

18. Here I follow Ackerman’s account in “Constitutional Politics/Constitutional
Law,” at essentially pp. 486-515, and We the People, chaps. 3—6 passim.

19. See Samuel Freeman, “Original Meaning, Democratic Interpretation, and the
Constitution,” Philosophy and Public Affairs 21 (Winter 1992), pp. 26f. and 36f., where
these matters are discussed.

20. Robert Dahl, in his Democracy and Its Critics (New Haven: Yale University Press,
1989), discusses the relative merits of these forms of democratic institutions. He is
in some ways critical of the British parliamentary system (the “Westminster model”)
(pp- 156-157), and although he is also critical of judicial review (pp. 187-191), he
thinks there is no one universally best way to solve the problem of how to protect
fundamental rights and interests. He says: “In the absence of a universally best
solution, specific solutions need to be adapted to the historical conditions and
experiences, political culture, and concrete political institutions of a particular coun-
try” (p. 192). I'incline to agree with this and thank Dennis Thompson for correcting
my earlier misunderstanding of Dahl’s view.

21. The judiciary with a supreme court is not the only institution that does this. It
is essential that other social arrangements also do the same, as is done for example
by an orderly public financing of elections and constraints on private funding that
achieves the fair value of the political liberties, or at least significantly move the
political process in that direction. See Theory, pp. 224-227 and PL VIII: 7, 12 at
pp- 324-331 and 356-363, respectively.

22. This account of what the justices are to do seems to be the same as Ronald
Dworkin’s view as stated say in “Hard Cases” in Taking Rights Seriously (Cambridge,
Mass.: Harvard University Press, 1978) or in Law’s Empire (Cambridge, Mass.: Harvard
University Press, 1986), chap. 7, except for possibly one proviso. I have said that the
justices in interpreting the constitution are to appeal to the political values covered
by the public political conception of justice, or at least by some recognizable variant
thereof. The values the justices can invoke are restricted to what is reasonably
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believed to be covered by that conception or its variants, and not by a conception of
morality as such, not even of political morality. The latter I think too broad. Thus,
though an appeal to a social minimum specified by basic needs is appropriate
(accepting Frank Michelman’s view as stated in “Welfare Rights and Constitutional
Democracy,” Washington University Law Quarterly 1979 [Summer 1979], pp. 659-693),
an appeal cannot be made to the difference principle unless it appears as a guideline
in a statute (section 5.3). I believe Dworkin thinks that his requirement of fit alone
leads to roughly the same conclusion, as he takes the requirement of fit to distinguish
interpretation from invention and that a reasonable interpretation suffices to show
what is already implicit in the law as articulated within the political conception, or
one of its recognizable variants. He may be correct about this, but I am unsure. I
incline to require, in addition to fit, that in order for the court’s decisions to be
properly judicial decisions of law, the interpretation fall within the public political
conception of justice or a recognizable variant thereof. I doubt that this view differs
in substance from Dworkin’s.

23. See Ackerman, “Constitutional Politics/Constitutional Law,” pp. 510-515, and
We the People, chap. 5.

24. Ackerman suggests that a commitment to dualist democracy implies that the
Court must accept the amendment as valid, whereas I want to deny this. While
Ackerman says he would be proud to belong to the generation that entrenched the
Bill of Rights, as that would give a more ideal regime, entrenchment, he thinks, is
contrary to the idea of our dualist democracy. We the People, pp. 319-322.

25. 1 am indebted to Stephen Macedo for valuable discussion that led me to take up
this question. See his Liberal Virtues (Oxford: Clarendon Press, 1990), pp. 182f. What
I say is similar to what he says there.

26. See the late Judith Shklar’s lucid brief account of this history in her American
Citizenship: The Quest for Inclusion (Cambridge, Mass.: Harvard University Press, 1991).

27. This is the term Samuel Freeman uses in his “Original Meaning, Democratic
Interpretation, and the Constitution,” pp. 41f., where he contrasts his view with
Ackerman’s. I am indebted to his discussion.

28. For this last aspect, see Dworkin, “The Forum of Principle,” in A Matter of Principle
(Cambridge, Mass.: Harvard University Press, 1985), pp. 70f.

29. Kent Greenawalt seems inclined to this view. See his detailed discussion in chaps.
6-7 of Religious Convictions and Political Choice (New York: Oxford University Press,
1988).

30. This is an important point: namely, that we must distinguish the order of deduc-
tion from the order of support. Deductive argument lays out the order of how
statements can be connected; axioms, or basic principles, are illuminating in setting
out these connections in a clear and perspicuous way. A conception such as that of
the original position is illuminating in the same way and enables us to present justice
as fairness as having a certain unity. But the statements that justify a normative
conception and make us confident that it is reasonable may, or may not, be high in
the order of deduction. If we rank principles and convictions according to how
strongly they support the doctrine that leads to them, then principles and convictions
high in this order of support may be low in the order of deduction. The idea of
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reflective equilibrium allows that convictions of any level of generality may provide
supporting reasons. So in a well-presented doctrine the order of deduction, so far as
there is one, may be clear; but the order of support is another matter and must be
decided by due reflection. Even then, how do we tell? Once this distinction is made,
there are no grounds for saying that people who affirm religious or philosophical
views cannot be sincere in affirming public reason as well. It might be thought that
religious people would balk at the distinction between the order of deduction and
the order of support. Yet they need not, for in their case, beginning with the
existence of God, the orders of deduction and support are the same. The conceptual
distinction between those orders does not imply that they cannot be isomorphic.

31. As an illustration, consider the troubled question of abortion. Suppose first that
the society in question is well-ordered and that we are dealing with the normal case
of mature adult women. It is best to be clear about this idealized case first; for once
we are clear about it, we have a guide that helps us to think about other cases, which
force us to consider exceptional circumstances. Suppose further that we consider the
question in terms of these three important political values: the due respect for
human life, the ordered reproduction of political society over time, including the
family in some form, and finally the equality of women as equal citizens. (There are,
of course, other important political values besides these.) Now I believe any reason-
able balance of these three values will give a woman a duly qualified right to decide
whether or not to end her pregnancy during the first trimester. The reason for this
is that at this early stage of pregnancy the political value of the equality of women is
overriding, and this right is required to give it substance and force. Other political
values, if tallied in, would not, I think, affect this conclusion. A reasonable balance
may allow her such a right beyond this, at least in certain circumstances. However, I
do not discuss the question in general here, as I simply want to illustrate the point
of the text by saying that any comprehensive doctrine that leads to a balance of
political values excluding that duly qualified right in the first trimester is to that
extent unreasonable; and depending on details of its formulation, it may also be
cruel and oppressive; for example, if it denied the right altogether except in the case
of rape and incest. Thus, assuming that this question is either a constitutional
essential or a matter of basic justice, we would go against the ideal of public reason
if we voted from a comprehensive doctrine that denied this right (see section 2.4).
However, a comprehensive doctrine is not as such unreasonable because it leads to
an unreasonable conclusion in one or even in several cases. It may still be reasonable
most of the time. [See the postscript to this chapter, note 19, for an important
clarification of this note.—Eds.]

32. I believe the idea of public reason as explained here and elsewhere in the text
is consistent with the view of Greenawalt in his Religious Convictions and Political Choice.
That he thinks to the contrary is due, I think, to his interpreting philosophical
liberalism and the requirements expressed by its ideal of liberal democracy as being
far stronger than those of what I have called “political liberalism.” For one thing, the
requirements of public reason belong to an ideal of democratic citizenship and are
limited to our conduct in the public political forum and how we are to vote on
constitutional essentials and questions of basic justice. Moreover, as the text above
brings out, public reason does not ask citizens “to pluck out their religious convic-
tions” and to think about those questions as if “they started from scratch, disregard-
ing what they presently take as basic premises of moral thought” (Greenawalt,
p- 155). Indeed, this suggestion is altogether contrary to the idea of an overlapping
consensus. I think the text is consistent with Greenawalt’s discussion at pp. 153-156
in the important central chapter of the book and with what he says in pt. III, which
deals with such matters as the appropriate political discussion in a liberal society.
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33. See Keith Thomas, Man and the Natural World (New York: Pantheon, 1983), for
the view of Christian ages in chap. 1, while later chapters trace the development of
modern attitudes beginning with the eighteenth century.

34. Of course, these questions may become ones of constitutional essentials and
basic justice once our duties and obligations to future generations and to other
societies are involved.

35. I am greatly indebted to Amy Gutmann and Lawrence Solum for discussion and
correspondence about these limits. At first I inclined to what I call the “exclusive
view”; they persuaded me that this was too restrictive, as the examples of the aboli-
tionists (which is Solum’s) and of Martin Luther King, Jr., bring out. I have not begun
to cover the complexities of this question as shown in their correspondence. [See
the postscript for a revision of this section in the direction of a still more permissive
account, which Rawls calls “the wide view of public reason.”—Eds.]

36. I am indebted to Lawrence Solum and Seana Shiffrin for stressing this point.

37. For an account of the abolitionists, see James McPherson, The Struggle for Equality
(Princeton: Princeton University Press, 1964), pp. 1-8 and passim. The Antislavery
Argument, edited by William Pease and Jane Pease (New York: Bobbs-Merrill, 1965)
contains the writings of a number of abolitionists. Characteristic is this from William
Ellery Channing’s Slavery, 3rd ed. (1836): “I come now to what is to my own mind
the great argument against seizing and using a man as property. He cannot be
property in the sight of God and justice, because he is a Rational, Moral, Immortal
Being, because created in God’s image, and therefore in the highest sense his child,
because created to unfold godlike faculties, and to govern himself by a Divine Law
written on his heart, and republished in God’s word. From his very nature it follows,
that so to seize him is to offer an insult to his Maker, and to inflict aggravated social
wrong. Into every human being God has breathed an immortal spirit, more precious
than the whole outward creation. . . . Did God create such a being to be owned as a
tree or a brute?” (in Pease and Pease, The Antislavery Argument, pp. 115f.). While the
abolitionists often argued in the usual way, appealing to political values and political
considerations, I assume for purposes of the question that the religious basis of their
views was always clear.

38. Thus, King could, and often did, appeal to Brown v Board of Education, the
Supreme Court’s decision of 1954 holding segregation unconstitutional. For King,
“just law is 2 man-made code that squares with the moral law or the law of God. An
unjust law is a code that is out of harmony with the moral law. To put it in the terms
of Saint Thomas Aquinas, an unjust law is a human law that is not rooted in eternal
and natural law. Any law that uplifts human personality is just. Any law that degrades
human personality is unjust. All segregation statutes are unjust because segregation
distorts the soul and damages the personality.” In the next paragraph, a more
concrete definition: “Unjust law is a code that the majority inflicts on a minority that
is not binding on itself. This is difference made legal. . . . A just law is a code that a
majority compels a minority to follow that it is willing to follow itself. This is sameness
made legal.” The following paragraph has “An unjust law is a code inflicted on a
minority which that minority had no part in enacting or creating because they did
not have the unhampered right to vote” (from paragraphs 14-16, respectively, of
Letter from Birmingham City Jail (April 1963), in A Testament of Hope: The Essential
Writings of Martin Luther King, Jr, edited by J. M. Washington [San Francisco: Harper
& Row, 1986], pp. 293f.). Other of King’s writings and addresses can be cited to make
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the same point. For example his “Give us the Ballot” (ibid., pp. 197-200), his address
of May 1957 on the third anniversary of Brown, and “I Have a Dream” (ibid., pp. 217-
223), his keynote address of the March on Washington for civil rights, August 1963,
both given in Washington before the Lincoln Memorial. Religious doctrines clearly
underlie King’s views and are important in his appeals. Yet they are expressed in
general terms, and they fully support constitutional values and accord with public
reason.

39. It seems clear from n. 30 that Channing could easily do this. I am indebted to
John Cooper for instructive discussion of points in this paragraph.

40. This suggests that it may happen that for a well-ordered society to come about
in which public discussion consists mainly in the appeal to political values, prior
historical conditions may require that comprehensive reasons be invoked to
strengthen those values. This seems more likely when there are but a few and strongly
held yet in some ways similar comprehensive doctrines and the variety of distinctive
views of recent times has not so far developed. Add to these conditions another:
namely, the idea of public reason with its duty of civility has not yet been expressed
in the public culture and remains unknown.

41. I am indebted to Robert Adams for instructive discussion of this point.

42. Think not of an actual court but of the court as part of a constitutional regime
ideally conceived. I say this because some doubt that an actual supreme court can
normally be expected to write reasonable decisions. Also, courts are bound by prece-
dents in ways that public reason is not, and must wait for questions to come before
them, and much else. But these points do not affect the propriety of the check
suggested in the text.

Postscript

[This postscript is adapted from the introduction to the paperback
edition of Rawls’s Political Liberalism. In the previous section, Rawls
had explained that his book Theory of Justice presupposed that citi-
zens agree on Kantian liberalism as a comprehensive doctrine;
consequently, it did not take adequate account of the fact of plural-
ism.—Eds.]

A main aim of Political Liberalism (PL) is to show that the idea of the
well-ordered society in A Theory of Justice may be reformulated so as
to take account of the fact of reasonable pluralism. To do this it
transforms the doctrine of justice as fairness as presented in Theory
into a political conception of justice that applies to the basic struc-
ture of society.! Transforming justice as fairness into a political con-
ception of justice requires reformulating as political conceptions the
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component ideas that make up the comprehensive doctrine of jus-
tice as fairness.? Some of these components may seem in Theory to
be religious, philosophical, or moral, and indeed may actually be so,
since Theory does not distinguish between comprehensive doctrines
and political conceptions. This transformation is done in all of part
I of PL and in lecture V of part II. A political conception of justice
is what I call freestanding when it is not presented as derived from,
or as part of, any comprehensive doctrine. Such a conception of
justice in order to be a moral conception must contain its own
intrinsic normative and moral ideal.

One such ideal can be set out this way. Citizens are reasonable
when, viewing one another as free and equal in a system of social
cooperation over generations, they are prepared to offer one an-
other fair terms of social cooperation (defined by principles and
ideals) and they agree to act on those terms, even at the cost of their
own interests in particular situations, provided that others also ac-
cept those terms. For these terms to be fair terms, citizens offering
them must reasonably think that those citizens to whom such terms
are offered might also reasonably accept them. Note that “reason-
ably” occurs at both ends in this formulation: in offering fair terms
we must reasonably think that citizens offered them might also
reasonably accept them. And they must be able to do this as free and
equal, and not as dominated or manipulated, or under the pressure
of an inferior political or social position. I refer to this as the crite-
rion of reciprocity.® Thus, political rights and duties are moral rights
and duties, for they are part of a political conception that is a
normative (moral) conception with its own intrinsic ideal, though
not itself a comprehensive doctrine.*

For an example of the difference between the moral values of a
comprehensive doctrine and the (moral) political values of a politi-
cal conception, consider the value of autonomy. This value may take
at least two forms. One is political autonomy, the legal independence
and assured political integrity of citizens and their sharing with other
citizens equally in the exercise of political power. The other form is
moral autonomy expressed in a certain mode of life and reflection
that critically examines our deepest ends and ideals, as in Mill’s ideal
of individuality,5 or by following as best one can Kant’s doctrine of
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autonomy.® While autonomy as a moral value has had an important
place in the history of democratic thought, it fails to satisfy the
criterion of reciprocity required of reasonable political principles
and cannot be part of a political conception of justice. Many citizens
of faith reject moral autonomy as part of their way of life.

In the transformation from the comprehensive doctrine of justice
as fairness to the political conception of justice as fairness, the idea
of the person as having moral personality with the full capacity of
moral agency is transformed into that of the citizen. In moral and
political philosophical doctrines, the idea of moral agency is dis-
cussed, along with agents’ intellectual, moral, and emotional powers.
Persons are viewed as being capable of exercising their moral rights
and fulfilling their moral duties and as being subject to all the moral
motivations appropriate to each moral virtue the doctrine specifies.
In PL, by contrast, the person is seen rather as a free and equal
citizen, the political person of a modern democracy with the political
rights and duties of citizenship, and standing in a political relation
with other citizens. The citizen is, of course, a moral agent, since a
political conception of justice is, as we have seen, a moral concep-
tion. But the kinds of rights and duties, and of the values considered,
are more limited.

The fundamental political relation of citizenship has two special
features: first, it is a relation of citizens within the basic structure of
society, a structure we enter only by birth and exit only by death; and
second, it is a relation of free and equal citizens who exercise ulti-
mate political power as a collective body. These two features imme-
diately give rise to the question of how, when constitutional essentials
and matters of basic justice are at stake, citizens so related can be
bound to honor the structure of their constitutional regime and to
abide by the statutes and laws enacted under it. The fact of reason-
able pluralism raises this question all the more sharply, since it
means that the differences between citizens arising from their com-
prehensive doctrines, religious and nonreligious, are irreconcilable
and contain transcendent elements. By what ideals and principles,
then, are citizens as sharing equally in ultimate political power to
exercise that power so that each of them can reasonably justify their
political decisions to each other?
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The answer is given by the criterion of reciprocity: our exercise of
political power is proper only when we sincerely believe that the
reasons we offer for our political action may reasonably be accepted
by other citizens as a justification of those actions.” This criterion
applies on two levels: one is to the constitutional structure itself, and
the other is to particular statutes and laws enacted in accordance
with that structure. Political conceptions to be reasonable must jus-
tify only constitutions that satisfy this principle. This gives what may
be called the liberal principle of legitimacy as it applies to the
legitimacy of constitutions and statutes enacted under them.®

In order to fulfill their political role, citizens are viewed as having
the intellectual and moral powers appropriate to that role, such as
a capacity for a sense of political justice given by a liberal conception
and a capacity to form, follow, and revise their individual doctrines
of the good,’ and capable also of the political virtues necessary for
them to cooperate in maintaining a just political society. (Their
capacity for the other virtues and moral motives beyond this is not
of course denied.) . . .

I now consider the idea of public reason and its ideal, and supple-
ment what is said in sections 4, 7, 8 of “The Idea of Public Reason.”
The reader should be careful to note the kinds of questions and
forums to which public reason applies—for example, the debates of
political parties and those seeking public office when discussing
constitutional essentials and matters of basic justice—and distin-
guish them from the many places in the background culture where
political matters are discussed, and often from within peoples’ com-
prehensive doctrines.!” This ideal is that citizens are to conduct their
public political discussions of constitutional essentials and matters of
basic justice!! within the framework of what each sincerely regards
as a reasonable political conception of justice, a conception that
expresses political values that others as free and equal also might
reasonably be expected reasonably to endorse. Thus each of us must
have principles and guidelines to which we appeal in such a way
that the criterion of reciprocity is satisfied. I have proposed that one
way to identify those political principles and guidelines is to show
that they would be agreed to in what in PL is the original position



135
The Idea of Public Reason

(PL I:4). Others will think that other ways to identify these principles
are more reasonable. While there is a family of such ways and such
principles, they must all fall under the criterion of reciprocity.

To make more explicit the role of the criterion of reciprocity as
expressed in public reason, I note that its role is to specify the nature
of the political relation in a constitutional democratic regime as one
of civic friendship. For this criterion, when citizens follow it in their
public reasoning, shapes the form of their fundamental institu-
tions.!2 For example—I cite easy cases—if we argue that the religious
liberty of some citizens is to be denied, we must give them reasons
they can not only understand—as Servetus could understand why
Calvin wanted to burn him at the stake—but reasons we might
reasonably expect that they as free and equal might reasonably also
accept. The criterion of reciprocity is normally violated whenever
basic liberties are denied. For what reasons can both satisfy the
criterion of reciprocity and justify holding some as slaves, or impos-
ing a property qualification on the right to vote, or denying the right
of suffrage to women?

When engaged in public reasoning may we also include reasons
of our comprehensive doctrines? I now believe, and hereby I revise
section 8 in “The Idea of Public Reason,” that such reasonable
doctrines may be introduced in public reason at any time, provided
that in due course public reasons, given by a reasonable political
conception, are presented sufficient to support whatever the com-
prehensive doctrines are introduced to support.!® I refer to this as
the proviso!? and it specifies what I now call the wide view of public
reason. It is satisfied by the three cases discussed at pp. 120ff. Of
special historical importance are the cases of the Abolitionists and
the civil rights movement. I said that they did not violate what in
section 8 I had called the inclusive view of public reason. Both the
Abolitionists’ and King’s doctrines were held to belong to public
reason because they were invoked in an unjust political society, and
their conclusions of justice were in accord with the constitutional
values of a liberal regime. I also said that there should be reason to
believe that appealing to the basis of these reasons in citizens’ com-
prehensive doctrines would help to make society more just. I now
see no need for these conditions so far as they go beyond the proviso
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and drop them. The proviso of citizens’ justifying their conclusions
in due course by public reasons secures what is needed.!® It has the
further advantage of showing to other citizens the roots in our
comprehensive doctrines of our allegiance to the political concep-
tion, which strengthens stability in the presence of a reasonable
overlapping consensus. This gives the wide view and fits the exam-
ples in section 8.

It is crucial that public reason is not specified by any one political
conception of justice, certainly not by justice as fairness alone.
Rather, its content—the principles, ideals, and standards that may be
appealed to—are those of a family of reasonable political concep-
tions of justice and this family changes over time. These political
conceptions are not of course compatible and they may be revised
as a result of their debates with one another. Social changes over
generations also give rise to new groups with different political prob-
lems. Views raising new questions related to ethnicity, gender, and
race are obvious examples, and the political conceptions that result
from these views will debate the current conceptions. The content
of public reason is not fixed, any more than it is defined by any one
reasonable political conception.

One objection to the wide view of public reason is that it is still
too restrictive. However, to establish this, we must find pressing
questions of constitutional essentials or matters of basic justice that
cannot be reasonably resolved by political values expressed by any of
the existing reasonable political conceptions, nor also by any such
conception that could be worked out. PL. doesn’t argue that this can
never happen; it only suggests it rarely does so. Whether public
reason can settle all, or almost all, political questions by a reasonable
ordering of political values cannot be decided in the abstract inde-
pendent of actual cases. We need such cases carefully spelled out to
clarify how we should view them. For how to think about a kind of
case depends not on general considerations alone but on our for-
mulating relevant political values we may not have imagined before
we reflect about particular instances.

Public reason may also seem too restrictive because it might seem
to settle questions in advance. However, it does not, as such, deter-
mine or settle particular questions of law or policy. Rather, it spe-
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cifies the public reasons in terms of which such questions are to be
politically decided. For example, take the question of school prayer.
One might suppose that a liberal position on this would reject their
admissibility in public schools. But why so? We have to consider all
the political values that can be invoked to settle this question and
on which side the decisive reasons fall. The famous case of the
debate in the Virginia House of Delegates in 1785 between Patrick
Henry and James Madison over the establishment of the Anglican
Church and involving religion in the schools was argued almost
entirely by reference to political values alone.!®

Perhaps others think public reason is too restrictive because it may
lead to a stand-off!” and fail to lead to agreement of views among
citizens. It is alleged to be too restrictive since it doesn’t supply
enough reasons to settle all cases. This, however, happens not only
in moral and political reasoning but in all forms of reasoning, in-
cluding science and common sense. But the relevant comparison for
public reasoning is to those cases in which some political decision
must be made, as with legislators enacting laws and judges deciding
cases. Here some political rule of action must be laid down and all
must be able reasonably to endorse the process by which it is
reached. Public reason sees the office of citizen with its duty of
civility as analogous to that of judgeship with its duty of deciding
cases. Just as judges are to decide cases by legal grounds of precedent
and recognized canons of statutory interpretation and other rele-
vant grounds, so citizens are to reason by public reason and to be
guided by the criterion of reciprocity, whenever constitutional essen-
tials and matters of basic justice are at stake.

Thus, when there seems to be a stand-off, that is, when legal
arguments seem evenly balanced on both sides, judges cannot simply
resolve the case by appealing to their own political views. To do that
is for judges to violate their duty. The same holds with public reason:
if when stand-offs occur, citizens invoke the grounding reasons of
their comprehensive views,!® then the principle of reciprocity is vio-
lated. The reasons deciding constitutional essentials and basic justice
are no longer those that we may reasonably expect that all citizens
may reasonably endorse, particularly those whose religious liberties,
or rights to vote, or rights to fair opportunity are denied. From the
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point of view of public reason citizens should simply vote for the
ordering of political values they sincerely think the most reasonable.
Otherwise we fail to exercise political power in ways that satisfy the
criterion of reciprocity.

However, disputed questions, such as that of abortion, may lead to
a stand-off between different political conceptions, and citizens must
simply vote on the question.!” Indeed, this is the normal case: una-
nimity of views is not to be expected. Reasonable political concep-
tions of justice do not always lead to the same conclusion, nor do
citizens holding the same conception always agree on particular
issues. Yet the outcome of the vote is to be seen as reasonable
provided all citizens of a reasonably just constitutional regime sin-
cerely vote in accordance with the idea of public reason. This doesn’t
mean the outcome is true or correct, but it is for the moment
reasonable, and binding on citizens by the majority principle. Some
may, of course, reject a decision, as Catholics may reject a decision
to grant a right to abortion. They may present an argument in public
reason for denying it and fail to win a majority.?’ But they need not
exercise the right of abortion in their own case. They can recognize
the right as belonging to legitimate law and therefore do not resist
it with force. To do that would be unreasonable: it would mean their
attempting to impose their own comprehensive doctrine, which a
majority of other citizens who follow public reason do not accept.
Certainly Catholics may, in line with public reason, continue to
argue against the right of abortion. That the Church’s nonpublic
reason requires its members to follow its doctrine is perfectly consis-
tent with their honoring public reason.?! I do not pursue this ques-
tion since my aim is only to stress that the ideal of public reason does
not often lead to general agreement of views, nor should it. Citizens
learn and profit from conflict and argument, and when their argu-
ments follow public reason, they instruct and deepen society’s public
culture.

Notes

1. By the basic structure is meant society’s main political, constitutional, social, and
economic institutions and how they fit together to form a unified scheme of social
cooperation over time. This structure lies entirely within the domain of the political.
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2. Not very much of the content of the doctrine of justice as fairness needs to be
changed. For example, the meaning and content of the two principles of justice and
of the basic structure are much the same except for the framework to which they
belong. On the other hand, as I note later in the text above, PL stresses the difference
between political autonomy and moral autonomy (II:6) and it is careful to emphasize
that a political conception of justice covers only the former. This distinction is
unknown to Theory, in which autonomy is interpreted as moral autonomy in its
Kantian form, drawing on Kant’s comprehensive liberal doctrine (7heory, sections 40,

78, 86).

3. See PL, pp. 49-50, 54; in emphasizing that “reasonably” occurs at both ends, so
to speak, the criterion of reciprocity is stated more fully than in PL, as it needs to be.

4. See, for an example, the third view described in PL, p. 145.
5. See On Liberty, ch. 3, esp. paras. 1-9.
6. Recall here what was said in note 2 concerning Kant’s doctrine of autonomy.

7. Inote that there is, strictly speaking, no argument here. The preceding paragraph
in the text simply describes an institutional context in which citizens stand in certain
relations and consider certain questions, and so on. It is then said that from that
context a duty arises on those citizens to follow the criterion of reciprocity. This is a
duty arising from the idea of reasonableness of persons as characterized at pp. 49f.
A similar kind of reasoning is found in T. M. Scanlon’s “Promises and Practices,”
Philosophy and Public Affairs 19:3 (Summer 1990): 199-226. Of course, the particular
cases and examples are entirely different.

8. The last two paragraphs summarize PL, pp. 135ff.

9. I use the term doctrine for comprehensive views of all kinds and the term conception
for a political conception and its component parts, such as the conception of the
person as citizen. The term idea is used as a general term and may refer to either, as
the context determines. Both Theory and PL speak of a (comprehensive) conception
of the good. From here on, it is referred to as a doctrine.

10. Public reason in political liberalism and Habermas’s public sphere are not the
same thing. See PL, IX: 1:382n.

11. Constitutional essentials concern questions about what political rights and liber-
ties, say, may reasonably be included in a written constitution, when assuming the
constitution may be interpreted by a supreme court, or some similar body. Matters
of basic justice relate to the basic structure of society and so would concern questions
of basic economic and social justice and other things not covered by a constitution.

12. It is sometimes said that the idea of public reason is put forward primarily to
allay the fear of the instability or fragility of democracy in the practical political sense.
That objection is incorrect and fails to see that public reason with its criterion of
reciprocity characterizes the political relation with its ideal of democracy and bears
on the nature of the regime whose stability or fragility we are concerned about. These
questions are prior to questions of stability and fragility in the practical political
sense, though of course no view of democracy can simply ignore these practical
questions.
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13. This is more permissive than section 8, which specifies certain conditions on
their introduction in what it refers to as the inclusive view. The wide view (as I call
it) is not original with me and was suggested to me by Erin Kelly (summer 1993). A
similar view is found in Lawrence Solum, whose fullest statement is “Constructing an
Ideal of Public Reason,” San Diego Law Review 30:4 (Fall 1993), with a summary at
pp- 747-751. There is a more recent statement in the Pacific Philosophical Quarterly
75:3 and 4 (Sept.—Dec. 1994).

14. Many questions may be asked about satisfying this proviso. One is: when does it
need to be satisfied, on the same day or some later day? Also, on whom does the
obligation to honor it fall? There are many such questions—I only indicate a few of
them here. As Thompson has urged, it ought to be clear and established how the
proviso is to be appropriately satisfied.

15. I do not know whether the Abolitionists and King ever fulfilled the proviso. But
whether they did or not, they could have. And, had they known the idea of public
reason and shared its ideal, they would have. I thank Paul Weithman for this point.

16. The most serious opposition to Jefferson’s “Bill for Establishing Religious Free-
dom,” which was adopted by the Virginia House of Delegates in 1786, was provided
by the popular Patrick Henry. Henry’s argument for keeping the religious estab-
lishment was based on the view that “Christian knowledge hath a natural tendency
to correct the morals of men, restrain their vices, and preserve the peace of society,
which cannot be effected without a competent provision for learned teachers.” See
Thomas J. Curry, The First Freedoms (New York: Oxford University Press, 1986), with
ch. 4 on the case of Virginia. Henry did not seem to argue for Christian knowledge
as such but rather that it was an effective way to achieve basic political values, namely,
the good and peaceable conduct of citizens. Thus, I take him to mean by “vices,” at
least in part, those actions violating the political virtues found in political liberalism
(194£.), and expressed by other conceptions of democracy. Leaving aside the obvious
difficulty of whether prayers can be composed that satisfy all the needed restrictions
of political justice, Madison’s objections to Henry’s bill turned largely on whether
religious establishment was necessary to support orderly civil society—he concluded
it was not. Madison’s objection depended also on the historical effects of estab-
lishment both on society and on the integrity of religion itself. See Madison’s “Me-
morial and Remonstrance” (1785) in The Mind of the Founder, ed. Marvin Meyers (New
York: Bobbs-Merrill, 1973), pp. 7-16; and also Curry, pp. 142ff. He cited the prosper-
ity of colonies that had no establishment, notably Pennsylvania and Rhode Island,
the strength of early Christianity in opposition to the hostile Roman Empire, and the
corruption of past establishments. With some care in formulation, many if not all of
these arguments can be expressed in terms of political values of public reason. The
special interest of the example of school prayer is that it shows that the idea of public
reason is not a view about specific political institutions or policies, but a view about
how they are to be argued for and justified to the citizen body that must decide the
question.

17. I take the term from Paul Quinn. The idea appears at section 7.1-7.2.

18. 1 use the term grounding reasons since many who might appeal to these reasons
view them as the proper grounds, or the true basis, religious or philosophical or
moral, of the ideals and principles of public reasons and political conceptions of
Jjustice.

19. Some have quite naturally read note 31 to “The Idea of Public Reason” as an
argument for the right to abortion in the first trimester. I do not intend it to be one.
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(It does express my opinion, but an opinion is not an argument.) I was in error in
leaving it in doubt that the aim of the note was only to illustrate and confirm the
following statement in the text to which the note is attached: “The only comprehen-
sive doctrines that run afoul of public reason are those that cannot support a
reasonable balance [or ordering] of political values [on the issue].” To try to explain
what I meant, I used three political values (of course, there are more) for the
troubled issue of the right to abortion, to which it might seem improbable that
political values could apply at all. I believe a more detailed interpretation of those
values may, when properly developed at public reason, yield a reasonable argument.
I don’t say the most reasonable or decisive argument; I don’t know what that would
be, or even if it exists. (For an example of such a more detailed interpretation, see
Judith Jarvis Thomson’s “Abortion: Whose Right?” Boston Review 20:3 [Summer 1995]
11-15; though I would want to add several addenda to it.) Suppose now, for purposes
of illustration, that there is a reasonable argument in public reason for the right of
abortion but there is no equally reasonable balance, or ordering, of the political
values in public reason that argues for the denial of that right. Then in this kind of
case, but only in this kind of case, does a comprehensive doctrine denying the right
of abortion run afoul of public reason. However, if it can satisfy the proviso of the
wide public reason better, or at least as well as other views, it has made its case at
public reason. A comprehensive doctrine can be unreasonable on one or several
issues without being simply unreasonable.

20. For such an argument, see Cardinal Bernadin’s view in “The Consistent Ethics:
What Sort of Framework?” Origins 16 (Oct. 30, 1986), pp. 345, 347-350. The idea of
public order the Cardinal presents includes these three political values: public peace,
essential protections of human rights, and the commonly accepted standards of
moral behavior in a community of law. Further, he grants that not all moral impera-
tives are to be translated into prohibitive civil statutes and thinks it essential to the
political and social order to protect human life and basic human rights. The denial
of the right to abortion he hopes to justify on the basis of those three values. I don’t
assess his argument here, except to say it is clearly cast in the form of public reason.
Whether it is itself reasonable or not, or more reasonable than the arguments on the
other side, is another matter. As with any form of reasoning in public reason, the
reasoning may be fallacious or mistaken.

21. As far as I can see, this view is similar to Father John Courtney Murray’s position
about the stand the Church should take in regard to contraception in We Hold These
Truths (New York: Sheed and Ward, 1960), pp. 157f. See also Mario Cuomo’s 1984
lecture on abortion at Notre Dame in More than Words (New York: St. Martin’s, 1993),
pp- 32-51. I am indebted to Leslie Griffin and Paul Weithman for discussion and
clarification about points involved in this and the two preceding notes and for
acquainting me with Father Murray’s view.
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How Can the People Ever Make the Laws?
A Critique of Deliberative Democracy

Frank I. Michelman

I General Ideas

How, if at all, is deliberative democracy a practically pursuable objec-
tive? I intend a conceptual rather than a pragmatic question—an
inquiry into the structure and coherence of a certain practical ideal,
as distinguished from an invitation for proposals about what you or
I ought now to do for the sake of that or some competing ideal’s
advancement. Inevitably, I am concerned not with just any old no-
tion of what the deliberative-democratic ideal might be and why it
might matter, but with a certain construction of the ideal and its
motivations that I develop over the course of this essay. For conven-
ience, I attribute this construction to a certain party to democratic
political thought that I’ll be calling the “blue party.” By “political
thought” I mean the general cast of one’s views with regard to the
question of rightness in politics, the question of what is required of
a set of political arrangements in order for them to be as they
morally ought to be. We blues are presumably just one party among
many that join in vocal support of the proposition that the govern-
ment of a country morally ought to be democratic in character. Blues
have a particular set of reasons for asserting the democratic propo-
sition, and they correspondingly have a particular set of standards
for deciding when the proposition is satisfied in practice. Blues, in
other words, have a particular conception of what political democ-
racy rightly s.
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In blue political thought, as I shall be portraying it below, a certain
notion of deliberative democracy figures in a way that is both pivotal
and problematic. Deliberative democracy is something that blues
think a country must be able to institute for the sake of political
rightness, but it also has the look of something that no country can
possibly institute. It is in anticipation of that sort of conclusion that
I have subtitled this essay a “critique” of deliberative democracy. But
the essay is at the same time a critique of blue political thought. Its
twofold message is that: (1) blue thought issues in a conclusion that
rightness in politics consists, in indispensable part, in a political
society’s dedicated pursuit of deliberative democracy, but (2) the
very factors in our thought that make this the case for us also make
it hard to understand how deliberative democracy (as we mean it) is
something that can possibly be dedicatedly, purposefully pursued by
anyone.

But what is deliberative democracy, bluely understood? It is a
confection—obviously—of democracy and deliberativeness.

Democracy

In blue thought, the democratic ideal in politics straightforwardly
calls for government by the governed. “Democracy” in our time
certainly signifies something beyond the rule of the many or the
crowd as opposed to the few, the best, or “the one.” It means that a
country’s political practice is not right—the practice is not as it
morally ought to be—unless, in the last analysis, it leaves the coun-
try’s people under their own rule. I say “in the last analysis” because
the blue democratic ideal does accept a large amount of rule pro
tanto by officers—legislative, administrative, and judicial—under
forms of representative government. What the ideal seemingly can-
not accept is that a country’s people should fail to be themselves the
authors of the laws that constitute their polity; the laws, that is, that
fix the country’s “constitutional essentials”—charter its popular-
governmental and representative-governmental institutions and
offices, define and limit their respective powers and jurisdictions,
and thereby express a certain political conception. Political democ-
racy, then, or popular political self-government, is first of all the
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ongoing social project of authorship of a country’s fundamental laws
by the country’s people, in some nonfictively attributable sense. That
is, of course, a question-begging formulation. A groping for closure
on what it so glaringly leaves open is exactly what we are headed for.

Deliberativeness

Before proceeding, I have to say something about how I use the
terms “valid,” “just,” and “right” in this essay, as applied to funda-
mental laws. I take “validity” in fundamental lawmaking, “justice” in
fundamental laws, and “rightness” in a constituted political regime
or practice to be distinct notions, although intricately related ones.
Very roughly, “rightness” in a regime means the regime is as it
morally ought to be. “Justice” in fundamental-legislative outcomes
refers to a set of process-independent standards for the treatment
(“concern” and “respect”) that is morally due to affected persons or
groups. “Validity” in fundamental lawmaking refers to features in a
lawmaking ambience or procedure that are thought to warrant a
certain level of confidence in the tendency-towards-justice of the
resulting laws'—enough confidence, that is, to qualify the contain-
ing regime as right.

According to this cluster of definitions, justice (if there be such a
thing) is unalterably what we may call a “perfectly” process-inde-
pendent standard: in judging whether fundamental laws are just (if
such judgments be possible at all), no reference can ever be called
for to the process of their legislation. But the definitions are con-
trived so as to allow that righiness, by contrast, may be (although
it does not have to be) conceived as an “imperfectly” process-
independent standard. A conception of rightness is a notion of what
it means for something to be as it morally ought to be. Whatever
notion of political rightness we hold, it seems that notion must itself
be preprocessual, its content not contingent on any political process.
Yet it would be possible to hold a (preprocessual) notion of what
rightness in politics consists in, such that one cannot always (or
maybe ever) judge the rightness of a regime without reference to
the validity-conferring characteristics—the reasonably apprehensi-
ble epistemic or veridical, or as one might say the “justice-seeking”
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virtues—of the fundamental lawmaking procedures that the system
employs and maintains.? Such a notion of rightness would be one
that says that a regime of lawmakings need not, in order to be right,
result in perfectly just laws; rather, it need only use procedures
capable of producing laws that are valid as defined above (somewhat
circularly, I admit). Such a notion might further say, conversely, that
a regime is not right—submission to it morally ought not be under-
taken or imposed—unless inhabitants have sufficient reason for
confidence in the justice-tending character of their regime’s funda-
mental lawmaking practice (in and only in which case the outcomes
are counted as valid).

In sum, I have defined the three terms—“justice,” “rightness,” and
“validity”—in such a way that there can be a gap between the politi-
cal rightness of a regime and the perfect justice of its laws; validity
is what bridges or mediates the gap. Of course, no set of definitions
can mandate such a relaxed or compromised notion of political
rightness (as some may consider it to be). What the definitions can
do and have been chosen to do is accommodate the possibility of
such a notion—which is indeed, as we shall see, exactly the sort of
notion of political rightness that blue thought is driven to uphold.

I return, then, to “deliberativeness.” I take the general notion of
deliberativeness in democratic politics to refer to something in a set
of (broadly speaking) procedural requirements for lawmaking that
demands more for full compliance than mere occasional approval
of the laws by truly measured voting majorities. Such transmajori-
tarian demands, as we may call them, may pertain to organizational,
motivational, discursive, or (in a particular sense I’ll soon explain)
constitutive features of the system. Various thinkers may have various
reasons for imposing transmajoritarian demands on political prac-
tice as conditions of validity, or of rightness otherwise understood,
and the content of the demands may vary accordingly.

Blue thought takes the notion of “the people’s” authorship of the
laws to mean authorship of the laws by everyone who stands to be
governed by or under them. Such a view gives rise to transmajori-
tarian demands on democratic lawmaking. Of course, authorship of
the laws by each—by “everyone” (in some nonfictively attributable
sense!)—is not at all a transparently self-explanatory notion in mod-
ern nation-state conditions, or one easily translated into practice.

”
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But the notion may be clarifiable; it does for better or for worse
convey the blue view of the matter; and this view does surely lead
one to make transmajoritarian demands on lawmaking practices. In
the formulation offered by Seyla Benhabib, such authorship requires
that a country’s processes for fundamental lawmaking be so de-
signed and conducted that outcomes will be continually apprehen-
sible as products of “collective deliberation conducted rationally and
fairly among free and equal individuals.”® Precisely what features in
a lawmaking system suffice to let it pass this sort of test is a question
that we need not try to decide here, because we use the term
“deliberativeness” to refer to these normatively requisite transmajori-
tarian features, whatever we may finally decide they are. Pending
decision, any or all of the following may count provisionally as com-
ponents of deliberativeness: motivational and discursive features
such as public-spiritedness and reciprocity, expectations of sincerity
and of “epistemic” as opposed to pure-proceduralist disposition? (or,
in other words, the focusing of debate on the pursuit of supposedly
process-independent right answers), and commitment to public rea-
son-giving and to various other putative discourse rules of an ideal-
speech situation; organizational/institutional features such as voting
rules, bicameralism, federalism, and interbranch checks and bal-
ances; and constitutive features such as basic rights of (free and
equal) persons® and a legally protected political public sphere.
“Deliberative democracy,” in sum, I take to be our name for a
popularly based system or practice of fundamental lawmaking that
meets a threshold standard of overall deliberativeness. The term
names a system or practice whose combined organizational, motiva-
tional, discursive, and constitutive attributes are such, we judge, as
to qualify its legislative outputs as approvable in the right way by
all who stand to be affected. In blue thought, then, deliberative
democracy is a (broadly speaking) procedural ideal correlative to
a bottom-line moral demand for political self-government by the
people—where “by the people” is taken to mean “by everyone.”

The Problem of Deliberative Democracy

In blue thought the idea of deliberative democracy occupies a pivo-
tally problematic position that we can call “transcendental.” My sense
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is that blues by and large regard the idea, or ideal, of deliberative
democracy as on the whole counterfactual, but not as divorced from
experience. We also regard the ideal as uncertainly defined or in-
completely specified, but not as unthinkable or uninterpretable. We
see this ideal as part of a rational reconstruction of the actual politi-
cal selfunderstanding of constitutional-democratic societies—an
“elucidation,” as Benhabib puts it, of “the already implicit principles
and logic” of historic and contemporary constitutional-democratic
thought and practice.® By the same token, though, the practical
possibility of the actual pursuit and measurable achievement of this
elusive ideal figures for us as a condition of the possibility of right-
ness in politics. If that is so, then for the sake of blue political
thought there had better not be anything we build into our regula-
tive notion of deliberative democracy that would render the practical
pursuit of this ideal conceptually impossible. The worry that gnaws
at the root of this essay is that there is.

But what exactly do I mean by questioning the conceptual possi-
bility of the pursuit of a practical idea such as deliberative democ-
racy? Of course, we would have to specify the idea much more
precisely and concretely than I have done or will here attempt to do,
in order to render it into a practically pursuable shape. And most
likely the motivational and discursive demands of deliberative de-
mocracy as more concretely specified will be such that, realistically,
we must expect that they often will not be met in practice. Defini-
tional and empirical worries of these kinds do not, however, threaten
our ability to conceive of the pursuit of deliberative democracy. They
just mean that some further definitional work is required and that
real-world pursuit of the ideal will very likely always fall short of full
success. We might nevertheless be able to maintain a conception of
rightness in politics that depends on deliberative democracy’s being
something that we make it our high-priority business to pursue in
earnest, and thus on deliberative democracy’s being a sort of objec-
tive that anyone could thus dedicatedly pursue. I say “might neverthe-
less be able,” in order to allow for the possibility that an unavoidable
shortfall from fully successful pursuit of deliberative democracy
might give rise to a “second-best” objection to the pursuit of it at all.
Such an objection would rest on a judgment that outright abandon-
ment of a destined-to-fail pursuit of that objective would land us
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closer to some more ultimate aim—justice, as it might be, or the
justified character of political coercion that we cannot do without—
to which deliberative democracy, if only it could practicably be
fulfilled, would stand in some secondary or supportive relation. The
possibility of such a “second-best” surprise is not, however, my focal
worry at the moment. Rather, the worry is that blue thought might
be building something into its notion of deliberative democracy that
would make the dedicated, deliberate pursuit of it a conceptual
impossibility.

What I have in mind is this: A practical idea might be so framed
or structured as to set going an infinite regress of imperatives, so
that not only would it be an idea that could not—literally and
absolutely could not—ever be carried out, but it would also be an
idea for the pursuit of which no program could ever be devised that
we could even launch at a first step. Now, deliberative democracy
en blew is going to prove, without a doubt, to be a recursively or
self-referentially structured practical idea, but recursion and self-refer-
ence in a practical idea do not make the pursuit of it impossible. You
can write a book about yourself writing the book. Even if you can’t
exactly complete the writing of it (did Proust complete the writing
of his book?), you can certainly commit yourself to the undertaking,
start it up, take it a long way, and get credit for all that. Infinite
regress, however, is another matter. If someone told you to write a
book whose every chapter begins with the terminal sentence of an
immediately preceding chapter, your problem wouldn’t be an inabil-
ity to complete the task, but rather an inability to begin it. The
assignment would immobilize you; there would be nothing at all that
you could do about it. The worry is that there is something similarly
immobilizing in the demand for deliberative democracy as blue
thought is driven to try to conceive it.

II Constructing Blue Political Thought—A Beginning

Blue political thought makes political rightness depend on an ongo-
ing process of authorship by everyone (“in some nonfictively attrib-
utable sense”) of the fundamental laws—not, however, on the basis
that this dependency is certified by political-moral reasoning that we
already accredit as right or by political-moral authority that we
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already accredit as warranted, but rather on the basis that demo-
cratic procedure is itself a validity condition for political-moral rea-
soning or authority in the first place. No reasoning in this field is
accreditable as right, and no authority is accreditable as warranted,
that does not already show democratic provenance or credentials.
Blue thought is in these respects what I shall call “deeply” demo-
cratic. Correspondingly, I shall call those political institutions and
practices of a country whereby everyone supposedly becomes an
author (“in some nonfictively attributable sense”) of the most basic
of a country’s basic laws the country’s deeply democratic institutions
and practices.

Deeply democratic though it is, blue political thought nevertheless
proceeds within a thoroughly deontological-liberal outlook, as op-
posed to one that is either teleologically or populistically inspired.
The blue view is deontological and not teleological, because it sub-
ordinates any and all pursuit of a social or collective good to a prior
distributive constraint of right, of doing justice to each taken sever-
ally of as many as there are to be considered of the “self-authenticat-
ing sources of claims”’—the entities severally possessed of basic
moral entitlements to consideration and respect—that it recog-
nizes.® The blue view is liberal and not populist, because only indi-
viduals, and not any supraindividual entity such as a people or a
majority, figure as self-authenticating sources of claims in the view’s
derivations of rightness requirements for political regimes.’

Blue thought’s combination of liberal deontology with deep de-
mocracy may be hard to fathom at first mention, in an intellectual
milieu where it has long been axiomatic that one must ultimately
make one’s choice between (substantive) rights and (procedural)
democracy as first principles.!” When we have come to see the pre-
cise way in which blue thought bridges the two positions, we will also
see precisely how and why blue democracy must be “deliberative,”
and why and how, in the light of that understanding, deliberative
democracy en bleu is such a problematic notion.

The Deontological-Liberal Wellsprings of Blue Political Thought

Somehow or other, sooner or later, liberal deontologists have to
justify civil government. “Justification” here simply means what can
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more or less cogently be said in response to complaint, and for
liberal deontologists complaint against government must always be
waiting to break out. Do you not, from time to time, experience
government as an external, coercive intervention in your life and
are you not abidingly aware that others surely do on many if not all
of the occasions when you do not? Such, at any rate, is the deon-
tological-liberal sense of the matter, which makes a question of
justification wait expectantly upon virtually every act of government.
At the times, at least, when we turn our thoughts to practical
questions of political ordering, we liberal-minded devotees of delib-
erative democracy see our social world as populated by individual
“persons” or “subjects,” conscious and regardful of themselves as
such. This means we then regard ourselves and others as individuals
severally possessed of minds and lives of their own and severally
possessed, furthermore, of worthwhile—indeed incalculably worth-
while (a deontological moment)—capacities for rational agency, for
taking some substantial degree of conscious charge of their own
minds and lives, making and pursuing their own judgments about
what to do, what to strive for, what is good, and what is right.!!
However scientifically challengeable may be these attributions to
persons of individualized self-possession and subjectivity, they are
rampant in deontological-liberal political thought—and they lead
inexorably, as we’ll see, to conditioning the possible rightness of
deep democratic institutions and practices on the practical pursu-
ability of a correct entrenchment into them of transmajoritarian/de-
liberative provisions. This view does constantly nourish in our
thought a sense of politics as coercion and government as outside
force, a sense that is thankfully sometimes abeyant but is neverthe-
less recalcitrantly recurrent, and that the idea of deliberative democ-
racy is meant to limit or pacify. And the view furthermore shapes our
notion of what it must mean to defend the governmental presence
in people’s lives against imaginable complaint. For to those who
cannot find it in themselves to deny the existential primacy of indi-
viduals, or the overriding value or dignity attached to the rational
agency of each, or the correlative primordial claim of everyone to
the same concern and respect, political justification must mean con-
sent by everyone affected (another deontological moment), at least
in principle (please note carefully this qualification). In other words,



154
Frank I. Michelman

a justification must show that all of the persons subject to the range
of governmental actions in question severally have what are actually,
for them as individuals (whether they appreciate this at the moment
or not), good reasons to consent to the fundamental laws that con-
stitute the system of government.

Perhaps we needn’t demand such a showing for every single po-
litical act as it comes along. Perhaps for most such acts it suffices to
show that they have followed properly from a prior, government-
chartering (fundamental lawmaking) political act that itself can sup-
posedly claim everyone’s agreement. A division of laws into the
fundamental and the ordinary perhaps allows us to concentrate our
demands for universal reasonable acceptability on the fundamental
laws while allowing ordinary-level political acts to be justified deriva-
tively—to inherit justification—by showing how they issued from a
universally acceptable set of fundamental, constitutive laws. The di-
vision of laws into fundamental/constitutive and ordinary caters to
deontological-liberal striving, in the face of inauspicious social con-
ditions, to preserve a sense of the justified character of political
government. The inauspicious conditions are facts of modernity:
societal immensity, complexity, and anonymity combined with irre-
ducible plurality and conflict of considered political opinions. These
facts evidently preclude the possibility of countrywide agreement on
the political merit—the practical utility, ethical suitability, and re-
sponsiveness to everyone’s interest—of the sundry, compromised
legal-policy choices that day-to-day government must make. By pos-
iting a “higher” (or deeper) legal tier of relatively abstract, regulative
rules and standards for the conduct of ordinary government, we may
hope to have opened the possibility of countrywide rational agree-
ment or agreement-in-principle—or something approaching it or
standing in for it (an echo, there, of “nonfictively attributable” uni-
versal authorship of the laws)—on the political merit, including the
fairly arguable consonance with everyone’s interests, of at least these
fundamental rules and standards.!?

Why Deep Democracy? Oy, What’s Wrong with Rights Foundationalism?

Standing by itself, the liberal political deontology I have charted thus
far does not—at least it does not directly and self-evidently—require
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deep democracy. It does not require authorship of the fundamental
laws by everyone, not even in any remotely figurative, much less any
“nonfictively attributable,” sense. All it directly requires is consent in
principle by everyone affected—that everyone should have, as I put
it above, “what are actually, for them as individuals (whether they
appreciate this at the moment or not), good reasons to consent.”
Liberal political deontology seems fully receptive to what I'll call,
following Bruce Ackerman,!® a “rights-foundationalist” view of right-
ness in politics, in which there need never arise any major vexation
over deliberative democracy and the possibility of its dedicated
pursuit.

Consider a class of views according to which rightness in civil
affairs consists in the prevalence of justice, where (1) the require-
ments of justice are conceived to be accessible by right reason, (2)
determinations of right reason are conceived as process-inde-
pendent, that is, as standing free and apart from any democratic
process,!* and (3) popular government is not itself, at any level or
in any degree, conceived to be a dictate of justice as process-inde-
pendent right reason determines it. Such a view would not care in
any crucial way about political-procedural democracy at all, much
less about either deep or deliberative democracy.

But now suppose a right on the part of everyone to participation
in government is found to be a part of justice as process-inde-
pendent right reason determines it. And even suppose, further, that
right reason’s conclusion in support of popular government, as a
component of justice, hinges on a favorable assessment of the possi-
bility of deliberativeness in politics, somehow more or less concretely
understood. We still wouldn’t be dealing with a view of rightness in
politics that makes the possibility of doing what’s right depend on
the possibility of the pursuit or achievement of deliberative democ-
racy. For what we are now envisioning is a process-independent line of
right reasoning that runs roughly as follows: “I have to determine,
among other things,” the rightreasoner begins,

whether a just political constitution for this country does or does not in-
clude popular government as one of its components. Reason tells me that
it does include it, if and only if there is warrant in reason for a certain
minimum confidence level that popular government, conducted under
some institutional forms that I know how to specify, will in fact attain to a
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certain threshold level of deliberativeness. As it happens, I do (or I don’t)
judge that the requisite confidence level is warranted. Accordingly, I do (or
I don’t) conclude that political justice does encompass popular govern-
ment.

The process-independent right reasoner has to decide whether she
does or does not have the requisite level of confidence in the delib-
erative character of an anticipated popular political process. If she
does, then political rightness would encompass popular govern-
ment and if she does not, it does not. Either way, political rightness
remains possible. So while an assessment of the possibility of delib-
erative democracy does figure crucially in this kind of process-inde-
pendent right reasoning about political rightness and (individuals’)
political rights, this possibility could not figure as a precondition of
the possibility of political rightness itself. As long as political right-
ness is conceived to be ascertainable in principle by process-inde-
pendent reason, such rightness has to remain possible, however
pessimistically the right reasoner may judge the possibility of delib-
erative democracy or any other social process. Thus, to complete our
construction of the blue view of political rightness, which makes a
practically pursuable goal of deliberative democracy both necessary
and deeply problematic, we need to find out precisely what prompts
resistance in blue thought to a non-deep-democratic, rights-founda-
tionalist or process-independentrightreason-based idea of political
rightness. Before explaining in part III what I understand the source
of the resistance to be, I first briefly consider and find wanting, in
the two subparts below, two other possible sources that I expect will
occur to some readers.

“Full Autonomy”

Suppose you affirm an overriding moral requirement of individual
freedom, somewhat demandingly understood—freedom, that is, un-
derstood “positively” (as well as, no doubt, “negatively”), so that I am
not in a fully adequate state of freedom, or “fully autonomous,”
unless the constitutive laws of the regime that regulates my affairs
are ones that / myself have approved as laws of justice—for the
reason, let us say, that I have found them to be reasonably and
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rationally approvable by everyone as free and equal. (My willing
submission to regulation by a regime whose fundamental laws I have
not thus approved would be, then, a case of heteronomy.) “Full
autonomy” is John Rawls’s term, and he does seem to envision by it
the fully autonomous person’s conscious affirmance of the harmony
of her political regime with true principles of justice. When Rawls
writes that full autonomy “is realized by citizens when they act from
principles of justice that specify the fair terms of cooperation they
would give themselves when fairly represented as free and equal
persons,” he evidently means that they act from principles that they
themselves just then appreciate would issue from such a representation
of them.!®

In Rawls’s view, full autonomy corresponds to an interest, of sorts,
of individuals. It is the fulfillment of individuals’ “higher-order inter-
est” in the simultaneous exercise of their capacities for public justice
and for rationally conceiving and pursuing their own self-responsibly
determined ideas of the good.!” Perhaps we can get from there to a
conclusion that it’s a requirement of rightness in politics—for the
sake of everyone’s full autonomy—that a country’s fundamental laws
should be such as to invite continuous affirmation on the part of
every inhabitant as free, equal, reasonable, and rational. But such a
requirement wouldn’t yet take us past rights foundationalism to
deep democracy, for it wouldn’t yet require actual, public, discursive
engagement among inhabitants over the contents of their country’s
constitutive laws. Rather, this requirement would be satisfiable, in
theory, by everyone’s separately reading, cogitating, and consider-
ately endorsing a single philosopher’s book—Theory of Justice, for
example—addressed to the search for a set of fundamental laws that
everyone as free and equal might reasonably and rationally affirm.!®

The “Co-originality of Private and Public Autonomy”: Enfranchisement
as a Constitutive Right

Ideally, according to the blue view, fundamental laws should be
understandable as outcomes of “collective deliberation[s] con-
ducted rationally and fairly among free and equal individuals.”!® But
what, for such purposes, are the freedom and equality of individuals
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if not the manner in which we dependably regard and treat one
another as coparticipants in public life? Presuppositional, then, to a
deep-democratic discursive encounter among free and equal per-
sons is a set of institutionally supported norms—one might as well
call them rights—that govern the treatment of persons by one an-
other in respects pertinent to participation in public discourse.?’ Is
not this a part, at least, of what a blue partisan like Jiirgen Habermas
has in mind when he speaks of the “co-originality of civic and private
autonomy?”?! If so, political rightness will always require the pres-
ence on the scene of individuals already constituted by law as free
and equal.?

Blue constitutive rights are constitutive in two respects: on one
side, they are constitutive of free-and-equal persons; on the other,
they are constitutive of a liberal-not-populist-yet-deep-democratic po-
litical regime. Unsurprising then would be a guess that among the
constitutive rights of individuals is one to a direct voice and vote in
all determinations of the fundamental laws of the regime to which
one is subject. Many have maintained that political enfranchisement
of that kind is every person’s due just in virtue of the respect owed
him or her as presumptively free and equal. Is it possible, though,
to think ¢hat, while also deontologically-liberally maintaining that the
right in politics requires fundamental legal dispensations that truly
are rationally approvable by everyone as in their respective interests?
Given the obvious conceptual gap between (i) a procedure designed
to afford equal and adequate participation to everyone and (ii) a
procedure geared to issue in a set of fundamental laws that are
rationally approvable by everyone, how can one uphold simultane-
ously both (i) an aprioristic universal right of political enfranchise-
ment and (ii) a rightness requirement that fundamental laws be
rationally approvable by everyone as in their respective interests? If
that is possible at all (a question I do not here try to resolve), it can
only be by strictly conceiving the right of enfranchisement as a right
of participation in an aptly constituted procedure—which is to say,
a suitably deliberative procedure—for public discourse over the very
question of devising laws that can meet the test of universal rational-
and-reasonable approvability. And now, at last, we may see taking
shape before us a requirement of deliberativeness as a precondition
of democratic political rightness. The deliberativeness requirement



159
How Can the People Ever Make the Laws?

then would seem to result from the positing of an aprioristic univer-
sal individual right of enfranchisement within a generally deon-
tological liberal approach to the question of political rightness.

But we aren’t yet past rightsfoundationalism and into deep de-
mocracy, because that “posited” right of enfranchisement didn’t just
present itself for no reason. Rather it comes, it would seem, out of
some prior stage of process-independent right reasoning about po-
litical justice. And then what is before us is a case of purported right
reasoning about political justice issuing in a conclusion that the
fundamental laws of a country ought absolutely and always to make
provision—from here on in, and always subject to this very require-
ment of which we are now speaking—for the universal rights of
individuals to take their parts as free and equal in practical dis-
courses over fundamental lawmaking. The absolute and ultimate
entrenchment of the enfranchisement right would itself have to
stand, though, as a dictate of process-independent right reason—
albeit reason reflecting on the presuppositions of a collective delib-
eration among free and equal individuals.

Now, this cannot quite be the full blue view as I am trying to
construct it in this essay, because the view as I’'ve undertaken to
construct it is unrestrictedly “process-bound.” It is, so to speak, proc-
ess-bound “all the way down,” fitting into its generally deontological-
liberal approach to political rightness a demand for democratic
procedure even at the point of deciding the most fundamental laws—
or principles or norms—of the regime.?® This melding in blue
thought of unrestricted process-boundness with a universalistic com-
mitment to equality of respect makes deliberative democracy be-
come, in blue thought, both a necessary and deeply problematic
idea. But we still have to specify what is prompting the trouble-
making blue requirement of unrestricted process-boundness.

III  Strong Normative Epistemic Democracy

With this question in mind, I turn now to recent writings of Jirgen
Habermas to see how he comes to endorse such a requirement.
Habermas, I am saying, remains in other respects a true blue deon-
tological liberal when it comes to the question of political rightness.
Nevertheless, his thought—which I take to be representative in this
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respect of blue thought—makes political rightness dependent from
the start, or dependent all the way down, on validation supposed to
be obtainable only through the constant availability of broadly par-
ticipatory, actual democratic political processes to take up any ques-
tion whatever of fundamental law.?*

According to Habermas, the “validity” of a legal enactment arises
from a combination of two factors: the apparent “facticity” of legal
enforcement (i.e., the state’s readiness, using compulsion if neces-
sary, to ensure “average compliance” with the law once enacted),
and an “expectation of legitimacy.” For Habermas, a law’s “legiti-
macy” signifies the content-evaluative or “normative” aspect of the
law’s validity. But, in tune with our own earlier definition of validity,
legitimacy-as-aspect-of-validity does not mean for Habermas a direct
judgment of the law’s absolute moral correctness; it rather signifies
a more oblique, probabilistically mediated sort of morally inflected
judgment.® In the words of Habermas, legitimacy (as an aspect of
validity) signifies the possibility of uncoerced compliance out of
“respect” for the law, born of an “expectation” that the laws alto-
gether “guarantee the autonomy of all persons equally.” But what
makes “possible” such an expectation is the apparent fulfillment of
certain “institutional preconditions for the legitimate genesis” of
enacted legal norms. Just as we ourselves stipulated, then, the validity
(“legitimacy”) of a fundamental law depends on something about
the provenance of the law.?

More specifically, Habermas declares that “the democratic procedure
for the production of law evidently forms the only postmetaphysical
source of legitimacy.”?” On his account, the legitimacy-conferring
characteristic of a fundamental law—the characteristic by virtue of
which the law exerts upon all within range of its coercive potential
a claim to rational acceptability—is and can only be a procedurally
constructed characteristic: Only those fundamental laws are legiti-
mate, Habermas avers, that might claim the agreement of all citizens
in a discursive process equally open to all.?® Now that agreement may
be hypothetical or in principle.?’ Nevertheless, the judgment that all
do indeed have reason to agree must in his view arise against the
background of an actual democratic-discursive forum to which the
question is at all times submissible. Only such constant submissibility
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to actual democratic-discursive reexamination can sustain a “pre-
sumption” of fair results.>

However, we still want to know what is prompting this blue de-
mand for unrestricted process-boundness, within an otherwise
deontological-liberal view of political rightness to which a rights-
foundationalist position seems so apparently congenial. For Haber-
mas, a crucial proposition is that no political philosopher or
lawgiver, or select group of them, unaided by actual live dialogic
encounter with the full range of affected others, can reliably pre-
sume to see and appraise a set of proposed fundamental laws as all
those others will reasonably and justifiably see and appraise them.
No unaided internal effort of empathy can suffice to answer the
question of universal reasonable approvability of the fundamental
laws, reliably enough to pass the test of legitimacy on which the
rightness of a coercion-backed political regime depends. “[I]ndi-
vidual private rights,” Habermas writes in one exemplary passage,

cannot even be adequately formulated, let alone politically implemented, if
those affected have not first engaged in public discussions to clarify which
features are relevant in treating typical cases as alike or different, and then
mobilized communicative power for the consideration of their newly inter-
preted needs.?!

Only by actual democratic discourses, Habermas apparently means,
can we attend to possibilities of the sort described by Nancy Fraser:

that biases might become apparent in even what have been thought to be
relatively neutral forms of discourse; that such forms could themselves
become stakes in political deliberation; that subordinated groups could
contest such forms and propose alternatives, and thereby gain a measure of
collective control over the means of interpretation and communication.??

These possibilities would explain why Habermas thinks that, as a
condition of legitimacy, “consociates under law must be able to
examine whether a contested norm . . . could meet with the agree-
ment of all those possibly affected”*—why only an actual available
process of deeply democratic scrutiny can begin to “ustif[y] [a]
presumption” of fair results.

We would have before us, then, what we may call a “strong norma-
tive version of an epistemic theory of democracy.” By an “epistemic
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theory of democracy” I mean a theory that cites, as one reason for
favoring democratic procedures, a supposed tendency in such pro-
cedures to reach outcomes approximating to procedure-inde-
pendent standards of political rightness or justice (such as that
fundamental laws should conform to the Rawlsian two principles of
justice as fairness; or that they should be nonrejectable by anyone
who reasonably seeks a set of fundamental laws that other, similarly
reasonably disposed participants could not reasonably reject;** or
that they should be rationally acceptable to everyone as in their
respective interests; or that they should be such as could in principle
have been the consensus outcome of a fairly constituted democratic
discourse). I call the blue version of epistemic-democracy theory a
“strong normative” one because it goes beyond offering the claimed
epistemic virtues of democratic-discursive procedures as a functional
argument in favor of their use: it also asserts that a political system
that omits them fails for that very reason to produce valid laws and
fails, therefore, to be a morally defensible system. Strong normative-
epistemic considerations are the only motivation I have been able to
find for blue thought’s attempt at the unlikely-seeming combination
of a decisively deontological-liberal view of political rightness with an
unrestricted binding of political right reason to democratic process
“all the way down” the hierarchy of legal norms.

IV The Regress Problem

However, this combination harbors a serious difficulty. On the
epistemic-democratic reading of the blue commitment to deep de-
mocracy, right reasoning about the right in politics is unrestrictedly
bound to an adequately or properly democratic process. But the
question of what is (for this purpose) an adequate or proper process
is one that must itself fall under right reason’s jurisdiction. Where
but to right reason should we look for an answer? Doesn’t some
philosopher finally have to step forward and take responsibility here,
as a putative fundamental lawgiver? For that matter, hasn’t Haber-
mas himself set the example?

Habermas has, after all, famously argued that a distinct, if abstract,
idea of procedural fairness can be gathered from reflection on the
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presuppositions of a discussion by which an otherwise radically
diverse and divided set of participants honestly mean to find agree-
ment on the universally, rationally, self-respectingly acceptable
character of some set of norms to govern their social life.*® In
Between Facts and Norms, moreover, Habermas has affirmed his belief
that a relatively abstract idea of procedural fairness, thus derived,
can point the way toward a relatively concrete prescription for a
constitutional bill of rights or body of fundamental laws. The mak-
ings of a rights-foundationalist view of political rightness seem to be
there.

If Habermas does not finally and unambiguously offer such a view,
is it not because he finally doubts that the rationally accessible idea
of a fair democratic procedure does itself go far enough to resolve
the specification of a set of fundamental laws for a given country in
given times? The relatively concrete terms and conditions of a demo-
cratic debate that is fair and open to all, in the sense required for the
universal rational acceptability of lawmaking occurrent in its wake
(if that is what rightness demands), are themselves reasonably con-
testable and actually contested, and the acceptability judgments of
sundry putatively free and equal persons will not be indifferent to
how the contests are resolved. Is the procedure relevantly and prop-
erly democratic only in the absence (as some would claim) or only
in the presence (as others would oppositely claim) of certain con-
trols on economic inequality or of certain positive social and eco-
nomic guarantees—subsistence, health care, housing, education? In
the absence (or, oppositely, in the presence) of worker security,
collective bargaining, or industrial democracy rights? In the absence
(or in the presence) of affirmative action, or of cumulative voting or
proportional representation? In the absence (or in the presence) of
federalism or of intragovernmental countermajoritarian checks—bi-
cameral legislatures, executive vetos, supermajority requirements? In
the absence (or in the presence) of restrictions on “hate speech,” or
of controls on political spending and access to media, or of guaran-
tees of procreational autonomy, or of barriers to religious expression
in public educational and spaces? All these variables (and others)
are sharply contested in our political culture, just as matters of what
a democratic procedure properly is. Yet resolving them seems to be
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quintessential grist for democracy’s mill—questions for democratic
resolution if any questions are.

Suppose blue thought, epistemically-democratically construed, is
correct about the deep-democratic prerequisites for valid fundamen-
tal lawmaking and hence for political rightness. It follows that only
in the wake of a proper democratic debate can there be valid reso-
lutions, which can rightly be imposed on the country, of the forego-
ing list of arguably “procedural” questions. What validity and
rightness require is that fundamental legal resolutions visibly have
undergone, in the sight and minds of the legislators, the test of an
actual and proper democratic debate that has not only addressed
itself to the right question (is this law one to which, hypothetically,
all citizens might rationally be expected to agree in an ideally demo-
cratic discourse?) but that also was itself an instance of such a dis-
course, or at any rate was “open to all” in some uncompromisingly
normatively requisite sense.

Only in the wake of a proper democratic debate, on the epistemic-
democratic reading of blue thought, can that sort of question be
validly resolved. But that sort of question is exactly the sort of ques-
tion presented by the contestable and contested notion of a proper
democratic debate, one that is “fairly” open to all in the way required
to instill the procedure with the very epistemic virtue that’s supposed
to make it validity-conferring and hence morally mandatory. As
Habermas himself arrestingly puts the matter, a validity-conferring
procedure of democratic examination of the laws must be one “that
is itself legally constituted.”® If so, and if it takes a legally constituted
democratic procedure to bring forth valid fundamental laws, then
the (valid) laws that frame ¢his lawmaking event must themselves be
the product of a conceptually prior procedural event that was itself
framed by (valid) laws that must, as such, have issued in their turn
from a still prior (properly) legally constituted event. And so on, it
would appear, without end: “The idea of the rule of law sets in
motion a spiraling self-application of law.”%’

To recapitulate: according to blue thought epistemically-demo-
cratically construed, the rational derivability of fundamental laws
from the very idea of a critically self-conscious, democratic discourse
directed to universal reasonable agreement is a necessary condition
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of rightness in politics. It is not, however, a sufficient condition, and
what keeps it from being one is a circumstance of pluralism: we have
not, as particular individuals and groups, sufficient reason to submit
our political fates to what any given gang of savants may say are the
true derivations of constitutional norms from the idea of democratic
discourse. In these circumstances, nothing suffices for validity short
of actual submissibility, at any time, of pending derivations to the
critical and corrective rigors of actual democratic discourses. “Con-
sociates under law” must have access at any time to civic forums of
which it is true both (1) that the forums address the correct ques-
tion, that of the universal, reasonable and rational acceptability of
regulative norms for politics, and (2) that the forums are themselves
conducted under similarly derived regulation. Thus “the citizens
themselves . . . decide how they must fashion the rights that give the
discourse principle legal shape as a principle of democracy. . . .
[They] make an originary use of a civic autonomy that thereby
constitutes itself in a performatively self-referential manner.”® But
then the question must be: Where in history can this “originary”
constitutive moment ever be fixed or anchored? Granting that it is
necessary, how may it be possible?

V  Democracy and Validity

That is a very hard question. Need we answer it? Here we already
are, after all, living under a set of fundamental laws (those of us who
luckily are) that we as denizens of this very legal culture easily
construe as an intentional, if always necessarily imperfect, approxi-
mation of the deontologically-liberally inspired deep-blue-delibera-
tive-democratic ideal. The ideal, that is, of an endlessly cycling
resubmission to the critical rigors of aspirationally democratic dis-
courses (themselves correspondingly evolving), of the very laws that
for the sake of political rightness have to constitute those discourses
as both democratic and autonomous,* their constituents as free and
equal, and so on. Although, as we have now seen, no one could have
ever had a blue warrant for setting this project off on its first itera-
tion, that truth wouldn’t disable us, in our lucky circumstances, from
doing our parts to carry the project on. We could not perfectly
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confidently pronounce our continually evolving political practice to
be issuing in just results, because as blues we would know that no
acculturated denizen of this ostensibly deliberative-democratic prac-
tice could presume that the practice had not for some time been
spiraling off in a wrong direction due to some “bias” of the kind that
Nancy Fraser compellingly warns that no human flesh can ever
surely evade. Might our doing our parts to uphold and advance the
practice nevertheless be what rightness requires?

Here is where we most tellingly see the crucial place in blue
political thought of the idea of “validity”—now appearing baldly as
the proposition that rightness in politics consists in making our
honest best bet on the justice-tending characteristics of a fundamen-
tal lawmaking procedure. Liberal deontology tells blues that there
are such things in principle as truly just (or unjust) laws. Liberal
modesty tells blues that none of us knows certainly what just laws are,
and that we cannot look for agreement on what they are (even after
casting out all the “unreasonable” opinions) with sufficient spe-
cificity to describe a workably concrete set of constitutive laws for the
country. But we do (so the blue argument goes) have “overlapping”
inklings of some general contours of just institutions, and what we
already have going seems to us as likely to carry us in the right
direction as anything else we’re capable of proposing. (It being
understood, of course, that what we already have going includes an
array of intentionally inbuilt autocritical capacitities.)

To take validity to be the key to political rightness is to be ready,
sometimes, to accept as morally binding—as a kind of “political” but
not “comprehensive” truth—fundamental-law resolutions that we
now honestly judge to be in some material degree deviant from justice,
just because those resolutions came out of a democratic procedure
that (i) is in force and (ii) we judge to be reasonably defensible as
justice-seeking. We cannot here try to settle whether proceeding in
that way truly is what anyone morally ought to do. What we can say,
though, is that for the sake of deep-blue-democratic political
thought, it had better be. Deep-blue-democrats have to believe that
it is so, and ‘twere better for us (I take it) that what we believe is so,
is so. Blues have to believe it, because if at some level of awareness
we believe the contrary—that not validity but justice (as best we
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severally can make it out from time to time) is the key to rightness—
then we are really just a sect of rights-foundationalists malgré nous.
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Beyond Fairness and Deliberation: The
Epistemic Dimension of Democratic Authority

David Estlund

It is with the first thing he takes on another’s word without seeing its utility
himself, that his judgment is lost.

—/.-]. Rousseau, Emile, Book II

Each man, in giving his vote, states his opinion on this matter, and the
declaration of the general will is drawn from the counting of votes. When,
therefore, the opinion contrary to mine prevails, this proves merely that I
was in error, and that what I took to be the general will was not so.

—/.-]. Rousseau, On The Social Contract, Book IV

Assume that for many choices faced by a political community, some
alternatives are better than others by standards that are in some way
objective. (For example, suppose that progressive income tax rates
are more just than a flat rate, even after considering effects on
efficiency.) If so, it must count in favor of a social decision procedure
that it tends to produce the better decision. On the other hand,
there is wide disagreement about what justice requires, and no citi-
zen is required to defer to the expertise or authority of any other.
Thus, normative democratic theory has largely proceeded on the
assumption that the most that can be said for a legitimate democratic
decision is that it was produced by a procedure that treats voters
equally in certain ways. The merits of democratic decisions are held
to be in their past.

One sort of theory treats every voter’s views as equally valid from
a political point of view and promises only the procedural value of
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equal power over the outcome. A distinct approach urges that citi-
zens’ existing views should be subjected to the rational criticism of
other citizens prior to voting. In both cases, the legitimacy of the
decision is typically held to lie in facts about the procedure and not
the quality of the outcome by procedure-independent or epistemic
standards.

This contrast between procedural and epistemic virtues ought to
be questioned. Certainly, there are strong arguments that some form
of proceduralism must be preferable to any theory in which correct-
ness is necessary and sufficient for a decision’s legitimacy. Demo-
cratic accounts of legitimacy seek to explain the legitimacy of the
general run of laws (though not necessarily all of them) under
favorable conditions. However, even under good conditions many
laws are bound to be incorrect, inferior, or unjust by the appropriate
objective standard. If the choice is between proceduralism and such
correctness theories of legitimacy, proceduralism is vastly more plau-
sible. Correctness theories, however, are not the only form available
for approaches to democratic legitimacy that emphasize the epi-
stemic value of the democratic process—its tendency to produce
outcomes that are correct by independent standards. Epistemic cri-
teria are compatible, at least in principle, with proceduralism. Thus,
rather than supposing that the legitimacy of an outcome depends
on its correctness, I shall suggest that it derives, partly, from the
epistemic value, even though it is imperfect, of the procedure that
produced it. Democratic legitimacy requires that the procedure is
procedurally fair and can be held, in terms acceptable to all reason-
able citizens, to be epistemically the best among those that are better
than random.

After preliminaries, then, two classes of nonepistemic proce-
duralist accounts will be scrutinized. I will criticize several variants
and relatives of Fair Proceduralism and Deliberative Proceduralism
in support of a subsequent sketch of Epistemic Proceduralism.!

Why suppose that there is any kind of legitimacy for a political
decision other than whether it meets some independent standard
such as justice? Why not say that it is legitimate if correct, and
otherwise not? Call this denial of proceduralism a correciness theory of
legitimacy.
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One thing to notice about a correctness theory of legitimacy is
that in a diverse community there is bound to be little agreement
on whether a decision is legitimate, since there will be little agree-
ment about whether it meets the independent standard of, say, jus-
tice. If the decision is made by majority rule, and voters address the
question whether the proposal would be independently correct,
then at least a majority will accept its correctness. However, nearly
half of the voters might deny its correctness, and on a correctness
theory they would in turn deny the legitimacy of the decision—deny
that it warrants state action or places them under any obligation to
comply.

This potential instability makes it tempting to seek a proceduralist
standard of legitimacy that might become widely accepted, so that
the legitimacy of a decision could be accepted even by many of those
who believe it is incorrect. It is important, though, to ask whether
there is anything more to this impulse than the temptation to capitu-
late to the threat of the brute force that could be unleashed by large
numbers of dissident citizens. Without something more, the correct-
ness theory of legitimacy would be undaunted; those dissidents, for
all we have said, might be simply in the wrong—renouncing their
genuine political obligations.

So leave aside the brute fact of controversy and the potential for
instability. Rather, the morally deeper concern is that much of the
controversy is among conscientious citizens, rather than merely un-
reasonable troublemakers. We are far less timid about insisting on,
and even enforcing, decisions whose legitimacy is rejected only on
unreasonable grounds. Consider someone who rejects the legitimacy
of our laws because he insists on being king; or someone who rejects
the legitimacy of any laws that are not directly endorsed by the pope.
I believe we would not, or at least should not, see any significant
moral objection to the correctness theory in the fact that such
people might be numerous. We ought to be led by such reflections
as these to a general criterion of legitimacy that holds that the
legitimacy of laws is not adequately established unless it can be
defended on grounds it would be unreasonable to object to. Legiti-
macy requires the possibility of reasons that are not objectionable to
any reasonable citizens. This criterion is liberal in its respect for
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conscientious disagreement, and I will call it the lberal criterion of
legitimacy, following Rawls.? The aim here is not to defend this par-
ticular criterion of legitimacy, but to use it as a well worked out and
demanding liberal constraint on political justification. I accept that
some such demanding version of liberalism is appropriate, and note
that this is the greatest obstacle to an epistemic theory of democratic
legitimacy. I hope to show that, at least in this form, it is not insu-
perable.

Beyond Fairness and Deliberation

A critical taxonomy will allow the argument for Epistemic Proce-
duralism to develop in an orderly way.

Fair Proceduralism

Fair Proceduralism is the view that what makes democratic decisions
legitimate is that they were produced by the fair procedure of ma-
jority rule. A problem for this approach is that, while democratic
procedures may indeed be fair, the epitome of fairness among peo-
ple who have different preferences over two alternatives is to flip a
coin. Nothing could be fairer. Insofar as we think this is an inappro-
priate way to decide some question, we are going beyond fairness.
Of course, if there is some good to be distributed, we would not
think a fair distribution to be one that gives it all to the winner of a
coin toss or a drawing of straws.®> This reflects our attention to
procedure-independent moral standards applying to this choice.
Since we think some of the alternative distributions are significantly
more appropriate than others, we are not satisfied that mere proce-
dural fairness is an appropriate way to make the decision. A fair
procedure would be a fair way to make the decision. But if making
the decision in a fair way (as in a coin flip) is insufficiently likely to
produce the fair or just or morally required outcome, it may not be
good enough.

I assume that making political decisions by randomly selecting
from the alternatives, as in a coin flip, would not provide any strong
moral reason to obey or any strong warrant for coercive enforce-
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ment. I conclude from this that the procedural fairness of demo-
cratic procedures does not lend them much moral legitimacy.

A second problem is that in this pure, spare form, Fair Proce-
duralism allows nothing to favor one citizen’s claims or interests over
another’s—not even good reasons. It entails that no one should be
favored by any reasons there might be for treating his or her claims
as especially important. Robert Dahl apparently endorses such a view
when he “postulate[s] that the goals of every adult citizen of a
republic are to be accorded equal value in determining governmen-
tal policies.” In this way, Fair Proceduralism is insensitive to reasons.
This does not, of course, mean that it simply favors brute power over
reason or morality. The partisan of brute power has no interest in
equalizing individuals’ power over outcomes, nor in giving any rea-
sons for his recommended arrangements. Fair Proceduralism aims
to place severe constraints on the use of power; indeed, the problem
is that the constraints are too strong, since effective rational argu-
ment in favor of certain outcomes is, in this context, a form of power
which Fair Proceduralism is led implausibly to equalize.

It is not clear that any theorists, even those who claim to appeal
only to procedural fairness, have advanced this implausible pure
form of Fair Proceduralism.’ It is widely acknowledged that the
legitimating force of democratic procedures depends on conceiving
them as, at least partly, procedures of rational interpersonal delib-
eration. “Deliberative democracy,” then, is not generally in dispute.
What divides democratic theorists is, rather, whether democratic
deliberation improves the outcomes by independent standards (its
epistemic value), or at least whether this is any part of the account
of democratic authority. Two nonepistemic versions say “no,” and
two epistemic versions say “yes.” Begin with the naysayers.

Fair Deliberative Proceduralism

Consider Fair Deliberative Proceduralism: it makes no claims about
the epistemic value of democratic deliberation, but it insists that
citizens ought to have an equal or at least fair chance to enter their
arguments and reasons into the discussion prior to voting. The
impartiality is among individuals’ convictions or arguments rather
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than among their preferences or interests. Reasons, as the voters see
them, are explicitly entered into the process, but no particular inde-
pendent standard need be appealed to in this theory. The result is
held to be legitimate without regard to any tendency to be correct
by independent standards; its legitimacy lies in the procedure’s im-
partiality among individuals’ convictions and arguments.®

This account interprets the inputs somewhat differently, but also
conceives of the entire process more dynamically. Inputs are not
merely to be tallied; they are first to be considered and accommo-
dated by other participants, and, likewise, revised in view of the
arguments of others. To allow this there must be indefinitely many
rounds of entering inputs into the deliberative process, though of
course it eventually ends in a vote.

Why does deliberation help? Perhaps the idea is that voters’ con-
victions will be more genuinely their own after open rational delib-
eration. This would make it simply a more refined version of Fair
Proceduralism. Fair Deliberative Proceduralism, however, cannot re-
ally explain why deliberation is important. If the outcome is to be
selected from individuals’ views, it can perhaps be seen as enhancing
fairness if their views are well considered and stable under collective
deliberation. If the goal is fairness, though, why select the outcome
from individuals’ views? It is true that if the outcome is not selected
in this way it might be something no one would have voted for. But
that does not count against the fairness of doing so. It is just as fair
to choose randomly from the available alternatives.

If we add to fairness the aim of satisfying at least some citizens, we
will want the outcome to be one that some would have voted for.
There is still no reason, however, to let an alternative’s chance of
being chosen vary with the amount of support it has among the
citizens. It would be perfectly fair to take the outcome randomly
from the set of alternatives that at least some voters support after
deliberation. Call this method a Post-Deliberative Coin Flip. This is
importantly different from randomly choosing a citizen to decide
(which I'll call Queen for a Day; see below on this method). That
would favor the more popular alternatives. The idea here is rather
to let all alternatives with any support have an equal chance of being
chosen. In one respect this can look even more fair: no one’s view
is disadvantaged by the fact that few others support it.
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The objection is not that these views are undemocratic in allowing
coin flips; I leave that question aside. Rather, their allowing coin flips
highlights their indifference to the epistemic value of the procedure.
Post-deliberative voting probably has considerable epistemic value,
but Fair Deliberative Proceduralism must be indifferent between it
and a coin flip. The legitimacy of the coin flip is all the legitimacy
Fair Deliberative Proceduralism can find in democratic social choice.
But it is too epistemically blunt to have much legitimacy, at least if
their are better alternatives.

Rational Deliberative Proceduralism

Some authors seem to advocate a view that is like Fair Deliberative
Proceduralism except that the procedure’s value is primarily in rec-
ognizing good reasons rather than in providing fair access (though
fair or equal access would be a natural corollary).” We might thus
distinguish Fair Deliberative Proceduralism (FD) from Rational De-
liberative Proceduralism (RD). This latter view would not claim that
the procedure produces outcomes that (tend to) approximate some
standard (of, say, justice or the common good) that is independent
of actual procedures, and does so by recognizing better reasons and
giving them greater influence over the outcome (e.g., by way of
voters being rationally persuaded). That would be an epistemic view.
Instead, RD insists that the only thing to be said for the outcomes is
that they were produced by a reason-recognizing procedure; no
further claim has to be made about whether the outcomes tend to
meet any independent standard of correctness. The outcomes are
rational only in a procedural sense, not in any more substantive
sense. This claim would be analogous to Fair Proceduralism’s claim
that outcomes are fair in a procedural but not a substantive sense.
This procedural sense of rational outcomes is not available to the
advocate of this reason-recognizing procedure, however. If the pro-
cedure is held to recognize the better reasons, those reasons are
being counted as better by procedure-independent standards. Then
to say that the outcome reflects the better reasons can only mean
that the outcome meets or tends to meet that same procedure-
independent standard. By contrast, in the case of Fair Procedural-
ism, the procedure is never held to recognize the more fair individ-
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ual inputs. If that were the basis of its claim to fairness, then it too
would be an epistemic view. The space held out for a nonepistemic
Rational Deliberative Proceduralism has disappeared. Deliberative
democracy, as a theory of legitimacy, then, is either an inadequate
refinement of Fair Proceduralism, or it is led to base its recommen-
dation of democratic procedures partly on their performance by
procedure-independent standards.

This is a good place to recall what is meant here by “procedure-
independent standards.” This does not mean that the standards are
independent of any possible or conceivable procedure, but only that
they are independent (logically) of the actual procedure that gave
rise to the outcome in question. Fair Proceduralism’s standard of
fairness is defined in terms of the actual procedures producing the
decision to be called fair, and so Fair Proceduralism admits no
procedure-independent standard in this sense.

Consider, in light of this point, a view that says that democratic
outcomes are legitimate where they (tend to) match what would
have been decided in a certain hypothetical procedure, such as the
Rawlsian original position, or the Habermasian ideal speech situ-
ation, or some ideal democratic procedure. Joshua Cohen writes,
“outcomes are democratically legitimate if and only if they would be
the object of an agreement arrived at through a free and reasoned
consideration of alternatives by equals.”® This may seem not to re-
quire recognizably democratic institutions at all, but he also says,
“The ideal deliberative procedure provides a model for institutions,
a model that they should mirror, so far as possible.” The combina-
tion of these two claims implies that actual procedures that mirror
the ideal procedure will tend to produce the same results as the
ideal, though not necessarily always. This would be an epistemic view
as defined here, since the ideal procedure is logically independent
of the actual procedures. For this reason, I interpret Cohen as de-
veloping one kind of epistemic theory. This implication is in some
conflict, however, with his claim that “what is good is fixed by delib-
eration, not prior to it.”!? That may be misleading, since on his view,
it is fixed by ideal, not actual, deliberation, and actual deliberation
is held to this logically prior and independent standard. Within the
class of epistemic theories there will be a number of important
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distinctions, such as that between standards defined in terms of
hypothetical procedures and those defined in other ways. Those are
not the distinctions at issue here, for all such views invoke procedure
independent standards in one important respect: the standards are
logically independent of the actual procedures.!!

Without any space for the view that democratic outcomes are
procedurally, even if not substantively, rational, deliberative concep-
tions of democracy are forced to ground democratic legitimacy
either in the infertile soil of an impartial proceduralism, or in a
rich but combustible appeal to the epistemic value of democratic
procedures.

Two Epistemic Theories: Three Challenges

Turning then to epistemic theories of democratic legitimacy, there
is a fork in the road. Three challenges for epistemic theories are
helpful in choosing between them: the problem of deference, the
problem of demandingness, and the problem of invidious comparisons.
Epistemic Proceduralism, I will argue, can meet these challenges
better than non-proceduralist epistemic approaches, which I am
calling correctness theories of democratic legitimacy. The latter sort
of theory holds that political decisions are legitimate only if they are
correct by appropriate procedure-independent standards, and adds
the claim that proper democratic procedures are sufficiently accu-
rate to render the general run of laws and policies legitimate under
favorable conditions. This was Rousseau’s view. Having pushed
things in an epistemic direction, I now want to prevent things from
getting out of hand. Existing epistemic conceptions of democracy
are, in a certain sense, too epistemic. (See figure 6.1.)

Deference

It is important to appreciate the reasons many have had for resisting
epistemic accounts of political authority. Some seem to have thought
that if there existed epistemic standards then it would follow that
some know better, and that the knowers should rule, as in Plato’s
elegant and repellent Republic. In order to reject what we might call
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“epistocracy,” or rule of the knowers, some think it is necessary to
deny that there are any procedure-independent epistemic standards
for democratic decisions. An adequate answer to this worry, I be-
lieve, is to argue that sovereignty is not distributed according to
moral expertise unless that expertise would be beyond the reason-
able objections of individual citizens. But reasonable citizens should
(or, at the very least, may) refuse to surrender their moral judgment
on important matters to anyone. Then, unless all reasonable citizens
actually agreed with the decisions of some agreed moral/political
guru, no one could legitimately rule on the basis of wisdom. So there
might be political truth, and even knowers of various degrees, with-
out any moral basis for epistocracy.!?

The moral challenge for any epistemic conception of political
authority, then, is to let truth be the guide without illegitimately
privileging the opinions of any putative experts. Experts should not
be privileged because citizens cannot be expected or assumed
(much less encouraged or forced) to surrender their moral judg-
ment, at least on important matters—to say, “that still doesn’t seem
right to me, but I shall judge it to be right because I expect this
person or that thing to indicate reliably what is right.” Rousseau
proposed an epistemic conception of democracy which was sensitive
to this danger, but yet violated it in the end. This is of some inde-
pendent interest since Rousseau is perhaps the originator of the
strong conception of autonomy that is at stake.

Rousseau argued that properly conducted democratic procedures
(in suitably arranged communities) discovered a procedure-inde-
pendent answer to the moral question, “what should we, as a political
community, do?” The correct answer, he held, is whatever is common
to the wills of all citizens, this being what he called every citizen’s
“general will.” In this way, citizens under majority rule could still
“obey only themselves,”!? securing autonomy in a way in which under
Locke’s theory, for example, they could not. (For Locke, the minor-
ity simply loses, since the majority determines the direction of the
whole group.)!'* For Rousseau, democratic procedures discover the
general will when citizens address themselves to the question of the
content of the general will, though they often use the process ille-
gitimately to serve more particular ends. The key point, for our
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purposes, is that according to Rousseau, outcomes are legitimate
when and because they are correct, and not for any procedural
reason. When they are incorrect, they are illegitimate, because noth-
ing but the general will can legitimately be politically imposed.

Rousseau, uncharacteristically, asks the citizen to surrender her
judgment to the properly conducted democratic process. “When,
therefore, the opinion contrary to mine prevails, this proves merely
that I was in error, and that what I took to be the general will was
not so0.”® The minority voter can, of course, conclude instead that
the process was improperly conducted, and that others have not
addressed the question that was put to them. But she must decide
either that it is not even a legitimate collective decision, or that it
has correctly ascertained the general will—the morally correct an-
swer. In a wellfunctioning polity, where she has no grounds to
challenge the legitimacy of the procedure, she must not only obey
it but also surrender her moral judgment to it. She must say to
herself “while it doesn’t seem right to me, this proves merely that I
was in error.”

One problem with Rousseau’s expectation of deference is sug-
gested by a passage in John Rawls’s doctoral dissertation. In chastis-
ing appeals to exalted entities as morally authoritative, he writes,

The kinds of entities which have been used in such appeals are very numer-
ous indeed. In what follows I shall mention some of them very briefly. The
main objection in each case is always the following: how do we know that
the entity in question will always behave in accordance with what is right[?]
This is a question with [sic] which we always can ask, and which we always
do ask, and it shows that we do not, in actual practice, hand over the
determination of right and wrong to any other agency whatsoever.®

Here, Rawls generalizes one of Rousseau’s central teachings, that no
one’s reason should be subordinated to anyone else’s.!”
In Theory of Justice, Rawls applies the idea to democratic choice:

Although in given circumstances it is justified that the majority . . . has the
constitutional right to make law, this does not imply that the laws enacted
are just. . . . [Wlhile citizens normally submit their conduct to democratic
authority, that is, recognize the outcome of a vote as establishing a binding
rule, other things equal, they do not submit their judgment to it.'®
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This is the problem of deference faced by epistemic approaches to
democracy. The objection is not to Rousseau’s requirement that the
outcome be obeyed. I believe (and will argue below) that something
much like Rousseauian voting can perhaps justify this requirement.
Rousseau goes wrong, I believe, in resting this case on the fact—
when it is a fact—that the outcome is the general will, the morally
correct answer to the question faced by the voters.!?

Here we can see the promise of an epistemic form of proce-
duralism, one that holds that the outcome is legitimate even when
it is incorrect, owing to the epistemic value, albeit imperfect, of the
democratic procedure. Such an account would not expect the mi-
nority voter to surrender her judgment to the procedure in any way,
since she can hold both that the process was properly carried out,
and that the outcome, while morally binding on citizens for proce-
dural reasons, is morally mistaken.

What if a correctness theory can support the claim that the ma-
jority is overwhelmingly likely to be correct? Wouldn’t it be sensible
to expect deference to the outcome in that case? Recent discussions
of the epistemic approach to democratic authority have usually in-
voked the striking mathematical result of Rousseau’s contemporary,
Condorcet, known as the Jury Theorem: roughly, if voters are better
than chance on some yes/no question (call this their individual
competence), then under majority rule the group will be virtually
infallible on that question if only the group is not too small.?%2!

Plainly, this result is important for the epistemic approach to
democratic authority. It promises to explain, as fairness alone can-
not, why majority rule is preferable to empowering randomly chosen
citizens: under the right conditions majority rule is vastly more likely
than the average individual to get the morally correct answer. But
the Jury Theorem’s very power ought to raise a warning flag. Is this
really an instrument to which we can comfortably surrender our
moral judgment on certain matters?

One objection to the surrender of judgment is that there is, per-
haps, never sufficiently good reason for thinking the supposedly
expert person or procedure really is so reliable. Applying this cau-
tion to the Jury Theorem, we notice that one cannot think majority
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rule is nearly infallible unless one thinks individual voters are (at
least on average) better than random. But why ever substitute the
outcome of majority rule for one’s own moral judgment, if all that
is required in order to stick with one’s own judgment is to believe
that the voters must probably have been, on average, worse than
random? A voter has no more solid basis for the probabilities the
theorem requires than she has for her moral judgment that the
outcome of the voting procedure is morally mistaken. It is doubtful,
then, that the Jury Theorem can ever give a person good reason to
defer in her moral judgment to the outcome of a majority vote. This
objection to correctness theories says that the minority voter’s dis-
agreement with the outcome is a perfectly good reason for doubting
that the procedure is highly reliable.

There is also a deeper point. Suppose there were no good reason
to challenge the overwhelming likelihood that the procedure’s out-
come is correct, and never mind whether the basis for this likelihood
is the Jury Theorem or something else altogether. Since correctness
theories treat outcomes as legitimate because they are correct, the
reason, given to the minority voter, for obedience is the correctness
of the outcome, something the minority voter is on record as deny-
ing. So correctness theories go on to say to the minority voter that
it is overwhelmingly probable that the outcome is correct. This
might be supported by the Jury Theorem or in some other way.
Correctness theories need this claim for two reasons: first, to supply
legitimacy in the vast majority of cases; second, to give the minority
voter in any given case reason to change her opinion to match that
of the outcome of a majority vote and so to accept its legitimacy.
Correctness theories, then, apparently rely on the following premise:

Probability Supports Moral Judgment: One who accepts that all
things considered the correctness of a given moral judgment is
extremely probable has good reason to accept the moral judgment.

Epistemic Proceduralism does not rely on any such assumption
since it does not rest the minority voter’s acceptance of an outcome’s
legitimacy on the outcome’s correctness. This is an advantage for
Epistemic Proceduralism, since the claim that probability supports
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moral judgment is deeply problematic. It may be false; at least it is
not something all reasonable citizens can be expected to accept, as
the following thought experiment suggests.

Suppose there is a deck of 1,000 cards, and each has written on it
a moral statement about which you have no strong opinion either
way. Suppose further that you accept on some evidence that exactly
999 of these contain true statements, and 1 is false. Now you cut the
deck and the card says, “Physician-assisted suicide is sometimes mor-
ally permissible” (or some other moral statement about which you
are otherwise uncertain). It is not clear that you have been given
very good reason to accept that physician-assisted suicide is some-
times permissible. Of course, you might doubt the reliability of the
deck of cards (or the “expert”), but suppose you do not. There is
nothing inconsistent in holding that “While there is almost no
chance that this is incorrect, still, that doesn’t make physician-as-
sisted suicide seem permissible to me, and so I do not accept that it
is. The expert is almost certainly correct, and yet I am not prepared
to share in the expert’s judgment.” This attitude may make sense for
moral judgments even though it apparently does not for factual
judgments.

Correctness theories assume that probabilistic considerations sup-
port moral judgment in expecting the minority to come around to
the majority judgment on the basis of the procedure’s reliability.
Epistemic Proceduralism has the advantage of avoiding this commit-
ment. There is no expectation that the minority voter will conform
her opinion to that of the majority, since the reason given to the
minority voter for obedience does not depend on the correctness of
the outcome in question.??

Demandingness

Epistemic Proceduralism does not require democratic procedures to
be as epistemically reliable as correctness theories do. More pre-
cisely, Epistemic Proceduralism generates more legitimacy out of a
given level of the procedure’s epistemic value, because unlike cor-
rectness theories it allows that there can be legitimacy without
correctness.
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This might be questioned in the following way: the Jury Theorem
does not support moderate epistemic value except in cases where it
also supports strong epistemic value. Therefore, if Epistemic Proce-
duralism relies on the Jury Theorem for its moderate epistemic
claims on behalf of the procedure, then it is committed to just as
much epistemic value as correctness theories are.

The Jury Theorem seems to imply that, in groups of much size, if
it is correct more often than not then it is also virtually infallible.
Majority rule is only better than random if voters are better than
random; but if they are, then in large groups majority rule is virtually
infallible. In that case, the minority voter would have no basis for
thinking the procedure tends to be correct which was not an equally
good basis for thinking it is almost certainly correct every time. To
accept this is to surrender one’s judgment to the process. The pro-
ceduralist version would seem to provide no advantage on this score.

In reality, however, the fates of proceduralist and non-proce-
duralist epistemic accounts are not as closely linked as this suggests.
It is possible to have majority rule perform better than .5 (random)
even if voters are on average worse than .5, so long as individual
competences are arranged in a certain way. For majority rule in a
given society to be correct more often than not, all that is required
is that, more often than not, voters have, for a particular instance of
voting, an average competence only slightly better than .5. Then the
group is almost certain to get it right in every such instance, and so
more often than not. After that, it does not matter how low voter
competence is in other instances, and so they could drag the overall
average competence, across instances of voting, well below .5.2

Certainly non-proceduralist epistemic conceptions can weaken
their own competence requirements by using the same device: let-
ting average competence vary from one voting instance to another.
But this will not change things much.?* The view still depends on the
outcome being correct almost all the time, and so the minority voter
who accepts this account will have to believe she is most likely
mistaken. This consequence can only be avoided by requiring less
credulity of the voters. A non-proceduralist epistemic theory can
only do this by counting fewer decisions as legitimate.
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The weaker use of the Jury Theorem, as presented here, still
depends on that model’s applicability to real contexts of democratic
choice. This cannot be confidently maintained, owing to at least the
following two difficulties. First, there are still many questions about
what kinds and degrees of mutual influence or similarity among
voters are compatible with the Jury Theorem’s assumption that vot-
ers are independent. Independence is not automatically defeated by
mutual influence as has often been thought,?® but whether actual
patterns of influence are within allowable bounds is presently not
well understood.

Second, the Jury Theorem assumes there are only two alternatives.
In some contexts it does look as if there are often precisely two
alternatives. Consider the choice between raising the speed limit or
not raising it, or forbidding abortion or not. These are genuine
binary choices even though the “not” in each case opens up many
further choices. Of course, they have been somehow selected from
a much larger set, and we would want to know how the choice came
down to these.

For these and other reasons, the Jury Theorem approach to the
epistemic value of democratic procedures is less than trustworthy.
Epistemic Proceduralism needs some basis for its epistemic claims,
though it need not be seen as wedded to the Condorcetian device.
If the Jury Theorem is applicable, then it is worth worrying whether
whenever it supports moderate epistemic value of the procedure it
also supports strong epistemic value, vitiating Epistemic Proce-
duralism’s claim to be less demanding. I have argued that a weaker
use of the Jury Theorem can solve the problem. If the Jury Theorem
is not applicable after all, then there is little reason to think, even
initially, that the problematic entailment might hold.

Invidious Comparisons

Just as moral experts will be too controversial, even if they exist, to
figure in any justification of authoritarian political arrangements,
any particular set of criteria for determining whether the average
voter is better than random (as, for example, the Jury Theorem
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requires) will be just as controversial. If the qualifications of an
alleged moral expert will always be subject to reasonable disagree-
ment, then so will any list of qualifications itself. So, even if (as I
doubt) we might sometimes have good reason to think the require-
ments of the Jury Theorem are met, and so have good reason to
surrender our moral judgment to the majority outcome when we
disagree with it, there will always be reasonable grounds for others
to deny this by rejecting the criteria of moral competence that we
have used. It would violate the liberal criterion of legitimacy, then,
to employ any such claims in political justification. This is a third
challenge faced by epistemic approaches to democracy; call it the
problem of Invidious Comparisons.

I propose to answer this objection indirectly. I shall sketch an
account of social and structural circumstances that might suffice for
the weaker kind of epistemic value required by Epistemic Proce-
duralism. Of course, a social/structural account might be employed
in support of a correctness theory’s strong epistemic claims as well,
and if successful it could meet the challenge of avoiding invidious
comparisons. I assume, however, that showing a procedure to have
higher epistemic value requires more appeal to the epistemic capaci-
ties of the participating individuals. If so, a social /structural basis for
the procedure’s epistemic value has a better chance of supplying the
moderate epistemic value required by Epistemic Proceduralism than
the strong epistemic value required by correctness theories. There
is no intention of showing that these considerations suffice for mod-
erate epistemic value, nor of showing that they could not suffice for
strong epistemic value. The point is only that the need, stemming
from the problem of invidious comparisons, to stay with a social/
structural account favors the more moderate needs of Epistemic
Proceduralism. I propose the following conditions as examples
drawn from familiar ideas:

1. Every adult in the society is permitted to participate.

2. Participants sincerely address questions of justice, not of interest
group advantage, and it is common knowledge that this is so.

3. Participants accept and address a shared conception of justice,
and this is common knowledge.
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4. Participants evaluate arguments fairly, irrespective of the identity
of the person, or the size of the group offering the argument.

5. Each participant’s views are easily available to the others (at least
via some other proponent of the views, and at least those views that
would have any chance of gaining adherents).

6. Participants represent a personal, educational, and cultural vari-
ety of life experiences.

7. Participants’ needs for health and safety are sufficiently well met
that it is possible for them to devote some time and energy to public
political deliberations, and in general all are literate.

No individual experts are involved in the way they are in the case of
epistocracy, but the epistemic needs of Epistemic Proceduralism
cannot be met without the voters having a certain decent level of
competence. The thing to avoid is using any considerations that
would also imply specific conclusions about which individuals are
likely to be morally wiser than others. First, there are the situational
assumptions, that all are allowed to participate, all are sincere, all
address a shared conception of justice, and so on. Then we must add
a claim about the usual power of interpersonal deliberative proce-
dures under such conditions. This, too, leaves aside any claims about
which kind of person is morally wisest. In this way, the account avoids
what appears to be the main threat of reasonable disagreement.

Queen for a Day

Having laid out the epistemic needs of Epistemic Proceduralism, the
question arises whether certain non-voting procedures might also
meet all the criteria. If so, is this a defect in Epistemic Proce-
duralism? The challenge I have in mind is the one I have called
Queen for a Day: Suppose a voter is picked at random to make each
decision. So long as most voters are better than random?® this is
bound to perform better than a random selection from alternatives,
even after deliberation.

Justifying this procedure on the basis of its better performance
already goes beyond procedural fairness. But, assuming it is still fair,
it poses a possible challenge to the case I am presenting for
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Epistemic Proceduralism. Queen for a Day meets several criteria
urged here for accounts of democratic legitimacy. First, it is proce-
durally fair. Second, it can be held to perform better than a random
selection from the alternatives in a way that is acceptable to all
reasonable citizens. But is it the best among the procedures that
meet these conditions? The case for voting comes down, then, to
whether it performs better than Queen for a Day (or any other fair
procedure).

Good performance should take into account more than just how
likely it is to get the correct answer, but also how far it is likely to
deviate from the best outcome. The existence of a small number of
evil voters is literally no threat to a majoritarian procedure’s perfor-
mance, but they would occasionally, or at least with some chance, be
Queen for a Day. This counts against that method. On the other
hand, a small number of esoteric moral experts is no benefit to a
majoritarian procedure, but they will have some chance of being
Queen for a Day. These two considerations appear to balance out.

The Jury Theorem, if it can be applied to real social choices,
would show just what is needed: majority rule is more competent
than the average voter, which is the exact competence of Queen for
a Day.?” However, we have noted that it is unclear whether the Jury
Theorem is applicable, and so it is not available here as an argument
for majority rule over Queen for a Day.

Should we be disturbed that Epistemic Proceduralism does not
have a more decisive way to reject Queen for a Day? Can it really
come down to the difficult question of whether majority rule voting
performs better? Is Epistemic Proceduralism otherwise indifferent
between democratic and undemocratic modes of social choice?

This objection would need to defend its assumption that Queen
for a Day is undemocratic. If it were stipulated that a social choice
procedure is not democratic unless it involves voting, then of course
Queen for a Day is not democratic. But then the question becomes
why this should matter morally? Unless it fails to treat voters equally
in some morally important way, or leaves them all entirely out of
social choice, we should regard it as democratic whether or not
it involves voting. Certainly, historically the selection of some deci-
sion makers by lot rather than by election (as in ancient Athens



193

Beyond Fairness and Deliberation

and Renaissance Florence) has often been regarded as entirely
democratic.?®

Would Queen for a Day deprive citizens of power they would have
if there were voting? What power does a voter have? It is not the
power to choose outcomes, so that is not lost under Queen for a Day.
Each voter faces a choice only between ways of voting. The outcome
is largely out of the voter’s control, since it depends on how others
choose to vote. Does a voter influence the decision in a way the
uncrowned citizens do not in Queen for a Day? A voter, by voting,
has no influence on the decision unless she is decisive, which almost
no one ever is. Each voter has an equal initial chance of being
decisive, but a vote’s influence on the social choice stops there.
Queen for a Day offers citizens an equal chance of being decisive
too. Moreover, it can add the guarantee that there will always be a
decisive citizen; in voting usually no voter is decisive.

In voting, there is a margin of victory, and every vote influences
that. That is not, strictly, part of the outcome of the vote, in that it
does not affect the social choice. Still, margin of victory can be very
important. Again, though, there is no fundamental difference be-
tween voting and Queen for a Day. In both cases, the social choice
can be made without paying any attention to any further facts about
the number of supporters for each alternative. If such further infor-
mation is important, it can be gotten under either system. In Queen
for a Day, citizens could become eligible to be chosen as monarch
for a certain issue by disclosing in advance the decision they would
make, with the decision to take effect only if it is drawn by lot. Then
all other advance declarations could be counted and publicized for
whatever value this has.

One begins to see how much like voting Queen for a Day is, or
could be. I know of no strong moral argument against it as com-
pared with ordinary voting. Insofar as it is distasteful, bear in mind
that none of the approaches to democratic legitimacy canvassed in
this essay has any reason to reject it. It is fair, and it can take place
after individual views are shaped by public deliberation. Only
Epistemic Proceduralism has even a potential reason to reject it:
First, it must at least be better than a random selection from alter-
natives (the other approaches don’t require this); second, it might
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not be as epistemically valuable as another fair procedure, such as
voting. But if it is epistemically better than voting, Epistemic Proce-
duralism would not be embarrassed to recommend it as the appro-
priate procedure for democratic social choice. In offering an
account of democratic legitimacy in terms of other values it is im-
possible to avoid the implication that other methods that meet the
other values at least as well would be at least as legitimate. The
question is whether this conclusion is so implausible as to defeat the
general account. Without knowing whether Queen for a Day does
meet the proposed conditions as well as voting, it appears in any case
that this would not be a morally unacceptable conclusion.

Why Obey Bad Laws?

What moral reason is there to obey the decisions of the majority,
when they meet the criteria of Epistemic Proceduralism, even if they
are incorrect? I know of no moral principle, widely accepted, from
which this obligation can be derived. It finds support, however, in
the limitations of the idea of procedural fairness. Procedural fairness
is a way of being impartial among individuals’ competing interests,
even while producing a command or directive that suits the inter-
ests of some and not of others. Procedural fairness is designed for
the case where the only standards of evaluation are first, each in-
dividual’s interests, and second, the moral principle of impartial
treatment. It is not well suited to cases where there is a procedure-
independent standard of moral correctness that applies to the deci-
sion that must be made.

Begin, then, with a case where it is granted that each individual is
under an obligation to abide by the outcome of a fair procedure.
The question “What should we do?” is treated as answered by aggre-
gating what each of us wants to do in some impartial way. But now
suppose it is known that the choice we make will be morally better
or worse, and we do not all agree on which choices are morally
better. First, it would be odd to use a procedure that operated solely
on our individual interests, ignoring our moral judgments. I assume
that there would be little obligation to obey the outcome of such a
procedure despite its procedural fairness. Second, it still seems an
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insufficient ground of obligation merely to use a procedure that
chose the alternative in accord with the moral judgments of a ma-
jority for reasons of fairness. There is no point in attending to moral
judgments rather than interests if they are simply to be counted up
on the model of procedural fairness. Why should this produce any
stronger sort of obligation than the straight procedurally fair aggre-
gation of interests? The reason for moving to the moral judgments
could only be to apply intelligence to the moral issue at hand.

I propose, as the counterpart of the idea of procedural fairness in
cases where there is an independent moral standard for the out-
come, the idea of Epistemic Proceduralism: procedural impartiality
among individuals’ opinions, but with a tendency to be correct; the
impartial application of intelligence to the cognitive moral question
at hand.

Why does one have any obligation to obey such a procedure when
one firmly believes it is mistaken? The question is produced by
supposing that the epistemic dimension is meant to make the pro-
cedure’s outcome also the individual’s best guess as to the answer, as
if the goal of the procedure were epistemic reasons.? But that is not
the role of the epistemic dimension in Epistemic Proceduralism.
That would be roughly like supposing the role of majority rule in
Fair Proceduralism is to make the outcome conducive to one’s own
interests. Thus, one would ask, why obey a fair procedure when it
doesn’t accord with one’s own best interests? I am taking as a starting
assumption that the fairness of the procedure is a fully adequate
reason to obey in simple nonepistemic cases. The problem is to stay
as close to this model as possible, while making adjustments to fit
the case where there is a procedure-independent moral standard for
the outcome. In neither case will the reason to obey be based on any
substantive feature of the outcome—both are pure proceduralist
accounts of the reason or obligation to obey.

Mere procedural fairness is a very weak reason to obey when I
believe the outcome is morally mistaken. It may seem, then, that my
own moral judgment about the outcome is supreme in my own
deliberations. That is not, however, the only reason for thinking
procedural fairness is insufficient in such cases. A different reason
is that procedural fairness is not equipped to address cognitive
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issues—it is not a cognitive process. This can be remedied without
making my own moral judgment supreme, if fair proceduralism can
be adapted to cognitive purposes. This is what is accomplished by a
process that is impartial among individual opinions, yet has some
tendency to be correct. It is suited to the cognitive task and is
impartial among participants. Thus, there is a moral reason to abide
by its decisions quite apart from their substantive merits, just as there
is reason to abide by a procedure that fairly adjudicates among
competing interests quite apart from whether it serves one’s inter-
ests. Epistemic Proceduralism is proposed as a conservative adapta-
tion of the idea of procedural fairness to cases of morally evaluable
outcomes. It is conservative in requiring no more epistemic value
than necessary (just-better-than-randomness so long as it is the best
available)—while still fitting the cognitive nature of the cases.*

The case for a moral reason to obey Epistemic Proceduralist out-
comes is, as I have said, not derived from any more basic moral
principles. Still, it can be made compelling in other ways, and I have
just attempted one. A second supporting stratagem is to suggest a
metaphor that triggers roughly the right inferences and associations.
It is instructive, I believe, to see Epistemic Proceduralism as an
account of the public view of justice and its authority.

The Public View

The idea of a public view fits Epistemic Proceduralism in a number
of ways. For one thing, it signals the application of cognitive intelli-
gence to the moral question collectively faced. Another connection
is the explanation this metaphor yields of the obligation to abide by
the public view even when one believes (and even correctly believes)
that it is mistaken. One’s own belief is one’s personal view, and it
conflicts with one’s view as member of the public, or as citizen. (This
parallels Rousseau’s doctrine of public vs. private will, only this is
about opinion, not will.) Just as each agent has a duty to do what he
believes to be right, the agency of the public—and each person qua
public citizen—has a duty to do what seems right from the public
point of view. The public, like any agent, has a duty to do what it
believes to be right, even when it happens to be mistaken.?! There
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is such a duty only if the agent’s judgment meets some epistemic
criteria; for example, the person with utterly distorted moral judg-
ment may get no moral credit for being conscientious. This qualifica-
tion is reflected in Epistemic Proceduralism’s account of the public
view by the requirement that the procedure be better than ran-
dom.?? In these ways, Epistemic Proceduralism’s outcomes produce
obligations to obey in much the way that they would if they were
conceived as the public view of justice, by analogy to an individual’s
view of what is right.

It may be suspected that Epistemic Proceduralism relies on this
being more than a metaphor, and actually posits a collective social
entity with intentional states of its own. Many would object to this
(though I leave aside the question whether it should be thought to
be objectionable). To test this suspicion, consider whether Fair (NB:
not Epistemic) Proceduralism would have to be seen as positing a
spooky subject, the public, if it turned out to be useful to speak of
its outcomes as constituting the public interest. This might be useful
because it is indeed constructed out of interests, even though no
individual’s or group’s particular interest is privileged by the proce-
dure. So it is interestlike, and yet there is no ordinary subject who
owns it. Clearly the usefulness of treating it as the interest of the
public has no metaphysical implications. The usefulness of treating
Epistemic Proceduralism’s outcomes as the public view of justice is
no less metaphysically innocent. No opinion is taken here even on
the intermediate question whether these outcomes constitute a col-
lective opinion about justice, where this idea might be analyzed
without collectivist metaphysical commitments. Epistemic Proce-
duralism’s democratic outcomes are view-like in certain respects, and
the right inferences are produced by this heuristic device only if the
subject of the view is imagined to be an entity called the public
rather than any single citizen or subset of citizens. The public point
of view is no more committed to an additional collective subject than
is the traditional idea of the moral point of view.

Even without controversial metaphysical implications, the very
idea of an obligation to do what is thought just from the public point
of view even where this conflicts with what seems just from one’s
personal point of view may seem objectionable. Plainly I cannot be
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morally required (or even permitted) to do what it is morally wrong
to do, but I might yet be morally required to abide by laws that are
unjust.?® Granted there are limits to the degree of injustice that can
coexist with a moral obligation to comply. Still, within limits, the
injustice of a directive is not generally thought to settle the question
of whether one must obey it. If classrooms are assigned to professors
in what I believe to be an unjust way—say, by seniority rather than
by instructional needs—this is not immediately grounds for disobe-
dience. So the fact that Epistemic Proceduralism would require citi-
zens often to obey laws and policies they believe not to be just does
not mean that it calls for some abdication of moral responsibility.
It may seem that Epistemic Proceduralism goes back on its critique
of deference, since in the end it requires citizens to defer to the
public point of view. But it doesn’t; it requires obedience, not any
surrender of moral judgment. There is no intention here of showing
that political authority is possible without requirements to obey.

Rousseau Revisited

Looking at Epistemic Proceduralism from the standpoint of Rous-
seau’s view, the authority of the public view takes the place of the
authority of the general will. The Rousseauian will object that if the
general will is replaced in this way political obedience will no longer
be obedience to oneself, and political society cannot be reconciled
with freedom. The Rousseauian argument that legitimacy requires
correctness is based on a respect for the ultimate authority of the
individual will. Only if the political decision is willed by each citizen
can required compliance be reconciled with autonomy. The general
will is that part of each citizen’s will that all have in common, and
so only decisions in conformity with the general will can be legiti-
mately required of everyone.

If this were a good argument, then the authority of the majority
decision would not depend, as it does in Rousseau, on majority rule
having been agreed upon in an original social contract.** By positing
a previous unanimous authorization of majority rule, Rousseau un-
dermines the idea that majority decisions are only legitimate because
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they correctly ascertain the general will. If the procedure must be
previously authorized, this could only be because obedience to the
general will is not straightforwardly obedience to one’s own will.
This is because a person’s general will is not simply the person’s will,
but the part of his will that is also a part of every other citizen’s
will. The authority of the general will is the authority of all over the
behavior of each. Even if this is conceived as compatible in a cer-
tain way with freedom, morality is not simply freedom to do as one
wills, since each person’s private will is morally subordinated to the
general will. Thus, Rousseau thinks the legitimacy of majority rule
depends on unanimous contractual acceptance (apparently hypo-
thetical). Once this is admitted, we see that even Rousseauian de-
mocracy does not avoid every kind of subjection of the individual to
external authority, rhetoric notwithstanding. The question is how
this kind of subjection can be justified, not how it can be avoided. It
is not as if Rousseauian theory avoids subjection to political authority
and Epistemic Proceduralism embraces it.

Epistemic Proceduralism parts company with Rousseau on the
question of what it takes to justify majority rule. Rousseau apparently
held, not that subjection to the general will was simply unproblem-
atic, but rather that majority rule would not be contractually ac-
cepted unless or insofar as it reliably discovered the general will.
Since the minority voter is expected to conclude that she is mistaken,
the initial acceptance of majority rule is an agreement to surrender
one’s judgment on the general will to the procedure. Without re-
hearsing the objections to this sort of deference, suffice it to say that
we should not believe Rousseau’s claim that it would be agreed to in
an appropriate initial contractual choice. Epistemic Proceduralism
offers a different account of the authority of majority rule. It is
indebted to Rousseau insofar as it acknowledges the cognitive nature
of the moral questions political communities face, and the need for
an epistemic dimension to the account of democratic authority. But
strongly epistemic accounts such as Rousseau’s expect citizens to
stop thinking for themselves so long as the procedure has been
carried out correctly. Ironically, it is Rousseau who so influentially
taught that no person or thing is owed that sort of deference.?
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Notes

1. I am indebted to Jules Coleman and John Ferejohn, “Democracy And Social
Choice,” and to Joshua Cohen, “An Epistemic Conception of Democracy,” both in
Ethics, October 1986, pp. 26-38. They discuss an epistemic approach, though they do
not clearly distinguish between proceduralist and non-proceduralist versions.

2. Rawls, Political Liberalism (New York: Columbia University Press, 1993), p. 137. This
approach to political legitimacy is richly motivated as well in Charles Larmore, The
Morals of Modernity (Cambridge: Cambridge University Press 1996), especially chap-
ters 1, 6, and 7.

3. I take up the special case of giving the power of decision all to one citizen (chosen
randomly for each decision) below in the section on “Queen for a Day.”

4. A Preface to Democratic Theory (Chicago: University of Chicago Press, 1956). Dahl
explicitly opposes this to postulating that “the goals of some particular set of indi-
viduals are inherently right or good, and the process of making decisions should
ensure maximization of these goals” (p. 31). It is not clear whether his motive for
rejecting such favoritism is liberal or skeptical.

5 See Cohen, “Pluralism and Proceduralism,” Chicago-Kent Law Review, vol. 69 (1994).
Of theorists who reject using independent standards to judge democratic outcomes,
few offer any clear account of the basis of democratic legitimacy. Thomas Christiano
is more clear in defending a version of Fair Proceduralism in “Social Choice and
Democracy,” in Copp et al., eds., The Idea of Democracy (Cambridge: Cambridge
University Press, 1993), pp. 183-186. He develops the view in detail in The Rule of the
Many (Boulder, CO: Westview Press, 1996). Stuart Hampshire also endorses Fair
Proceduralism quite explicitly in his review of Rawls’s Political Liberalism. See New York
Review of Books, August 12, 1993, pp. 43-47, esp. p. 46.

6. Bernard Manin provides a clear statement of Fair Deliberative Proceduralism:
“Because it comes at the close of a deliberative process in which every one was able
to take part, . . . the result carries legitimacy.” See “On Legitimacy and Deliberation,“
Political Theory (August 1987), p. 359. Cass Sunstein’s deliberative theory of democ-
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racy is less clear on this score. He associates deliberative democracy with “a process
through which rejection will encourage the emergence of general truths.” See The
Partial Constitution (Cambridge, MA: Harvard University Press, 1993), p. 253. And yet
there is his ambiguous “association of truth in politics with what emerges from a
well-functioning political process.” See Democracy and the Problem of Free Speech (New
York: Free Press, 1993), p. 243. Putting these together, he writes, “There are fre-
quently correct answers to political controversy. Answers are understood to be correct
through the only possible criterion, that is, agreement among equal citizens” (7The
Partial Constitution, p. 137). I argue, in “Who’s Afraid of Deliberative Democracy?”
Texas Law Review (June 1993), pp. 1437-1477, that Frank Michelman’s deliberative
theory of democracy also rejects the evaluation of outcomes by procedure inde-
pendent standards. See, for example, “Conceptions of Democracy in American Con-
stitutional Argument: The Case of Pornography Regulation,” Tennessee Law Review, 56
2 (1989), pp. 291-319.

7. See, for example, Seyla Benhabib, “Toward a Deliberative Model of Democratic
Legitimacy,” in Democracy and Difference (Princeton: Princeton University Press, 1996),
pp- 67-94: “It is not the sheer numbers which support the rationality of the conclu-
sion [under majority rule], but the presumption that if a large number of people see
certain matters a certain way as a result of following certain kinds of rational proce-
dures of deliberation and decision-making, then such a conclusion has a presumptive
claim to being rational until shown to be otherwise” (p. 72). James Fishkin also seems
to hold to a view of this type. See my review in Ethics (October 1994), pp. 186-188,
of his book The Dialogue of Justice: Toward a Self-Reflective Society (New Haven: Yale
University Press, 1992).

8. “The Economic Basis of Deliberative Democracy,” Social Philosophy and Policy 6:2
(1989), p. 32.

9. “Deliberation and Democratic Legitimacy,” in Hamlin and Pettit, eds., The Good
Polity (Oxford: Blackwell, 1989), p. 26.

10. Tbid., p. 29.

11. That they all involve procedure-independent standards of something like justice
or the common good does not determine whether or not they involve procedure-in-
dependent standards of legitimacy. Epistemic Proceduralism, for example, does not.
Cohen’s view apparently does. See note 20 below.

12. T make this case at length in “Making Truth Safe For Democracy,” in Copp,
Hampton, Roemer, eds., The Idea of Democracy (Oxford: Oxford University Press,
1993), pp. 71-100.

13. On the Social Contract, Book 1, chapter iv, paragraph 4. (Hereafter, SC Liv.4.)

14. The Second Treatise of Civil Government, chapter VIII, section 96.

15. SC IV.ii.8.

16 John Rawls, A Study in the Grounds of Ethical Knowledge, Ph.D. dissertation, Prince-
ton University (1950; available from University Microfilms International, Ann Arbor,
Michigan), p. 319. Rawls goes on to identify the proper source of moral authority as

the collective sense of right. This raises interesting questions that cannot be pursued
here.
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17. This is a running theme in Rousseau’s Emile, trans. Allan Bloom (New York: Basic
Books, 1979). It emerges explicitly at, e.g., pp. 84, 111-112, 120, 125, 148, 168, 207,
215. It may provide a clue to the puzzling role of the wise legislator in the Social
Contract. Jason Maloy fruitfully compares the legislator to Emile’s teacher in The Mind
of Utopia, Honors Thesis, Brown University, 1996.

18. John Rawls, Theory of Justice (Cambridge, MA: Harvard University Press, 1971),
pp- 356-357.

19. Notice that Cohen’s definition of democratic legitimacy (“if and only if [the
outcomes] would be the object of an [ideal] agreement,” in “The Economic Basis of
Deliberative Democracy,” p. 32) commits him, with Rousseau, to a correctness theory
rather than a proceduralist criterion of legitimacy; when actual procedures fail to
match the answer of the hypothetical ideal procedure, they are not democratically
legitimate, even though (as he seems to think) they are reliable evidence, to some
degree, about that ideal standard. This is a crucial difference from Epistemic Proce-
duralism.

20. Condorcet’s Jury Theorem has often been treated as identifying an epistemic
engine that might drive an epistemic conception of democracy. For an introduction
in this context, see Grofman and Feld, “Rousseau’s General Will: A Condorcetian
Perspective,” American Political Science Review 82:2 (1988), pp. 567-576. See also Dun-
can Black, The Theory of Committees and Elections (Cambridge: Cambridge University
Press, 1958); Brian Barry, Political Argument (Berkeley: University of California Press,
1965); and Cohen, “An Epistemic Conception of Democracy.”

21. The result is so striking, and the proof of it so straightforward, that it is worth
pausing 2 moment to consider. Begin with the fact that while a fair coin flipped a
few times is not likely to produce a very equal head/tail ratio, with more tosses the
ratio becomes more even. With just a few tosses, an outcome of, say 70% heads, 30%
tails, would not be shocking. But with many tosses of a fair coin, a 70,/30 split is almost
out of the question. With enough tosses it becomes certain that the division will be
almost exactly 50/50. This “Law of Large Numbers” is the core of the proof of the
Jury Theorem.

Let us proceed in several small steps: first, change the coin from a fair one, to one
weighted slightly in favor of heads, so in each toss it has a 51% chance of being heads.
Now with enough tosses the percentage of heads is certain to be almost exactly 51%.
The more tosses, the closer to exactly 51% it is likely to be. Now obviously the same
would be true if instead of one coin flipped repeatedly, we considered many coins,
all weighted the same way, each having a 51% chance of coming up heads. The more
coins we flipped, the closer the frequency of heads would come to exactly 51%. Now,
the same obviously would be true if we had individual voters instead of coins, where
each will say either “heads” or “tails” but each has a 51% chance of saying “heads.”
The more such voters, the closer the frequency of “heads” answers would come to
exactly 51%. Here is the payoff: if the frequency of “heads” is bound to be almost
exactly 51%, then, of course, it is even more certain to be over 50%. So the chance
that at least a majority will say “heads” is astronomical if the group is large, and it
gets higher with the size of the group. It is also plainly higher if instead of 51%, each
voter (or coin) has an even higher chance of saying “heads,” say 55% or 75%.

So if voters each have an individual likelihood above 50% (call it [50+n]%) of
giving the correct answer (whatever it is) to a dichotomous choice (heads/tails,
yes/no, true/false, better/worse, etc.), then in a large group the percentage giving
the correct answer is bound to be exceedingly close to (50+n)%. Therefore, the



203
Beyond Fairness and Deliberation

chance that it will be at least 50% is even higher, approximating certainty as the
group gets larger or the voters are better. In summary, if voters are all 51% likely to
be correct, then in a large number of voters it is almost certain that almost exactly
51% will be correct, and so even more certain that more than 50% will be correct.

The results are very much the same if we weaken the assumption that all voters
have the same competence, but assume only an average competence above 50%, so
long as the individual competences that produce this average are distributed nor-
mally around the average. Abnormal distributions change the results significantly,
sometimes for better, sometimes for worse.

22. While this probabilistic case is more intuitively compelling, I believe the same
results are obtained even if it is accepted that all 1,000 cards are correct. The more
general question then is whether epistemic authority (probabilistic or not) supports
moral judgment.

23. Here is just one example, devised to be somewhat extreme: If in 51% of voting
instances the average individual competence was .525, and if there are 10,000 voters,
in those 51% of voting instances majority rule would be correct more than 99.99%
of the time. Thus, overall, majority rule will almost certainly be correct more often
than not, regardless of the competence of the voters in the other 49% of cases. Now
suppose in the other cases voter competence was very low, say .10. The average voter
competence would then be (.10 + 49%) + (.525 + 51%), or about .32, well below .5.
This shows that group competence can be better than .5 even if individuals do not
have a competence over .5.

24. If such a view needs outcomes to be correct almost all the time, say at least 95%
of the time, then it needs average individual competence to be over .5 slightly more
than 95% of the time. In a very large group, this could be as close as you please to
.5. Then voters in the other instances could be bad enough to bring the overall
average below .5, but only slightly, because there cannot be very many of them. In
this specific case the overall average competence must remain about .475. 95% at .5
= .475, so that’s what the average competence would be if in the other 5% of cases
voter competence were zero.

25. David Estlund, “Opinion Leaders, Independence, and Condorcet’s Jury Theo-
rem,” Theory and Decision, vol. 36, no. 2 (1994).

26. This is not about the average competence. That could still be almost as low as
.25, if half the voters had competence of 0.

27. Queen for a Day will be correct as often as it happens to pick a correct voter.
The fraction of correct voters across instances of voting will equal the average voter
competence.

28. Rousseau writes, “Elections by lot would have few disadvantages in a true democ-
racy.” (SC IV.iii.7). Notice that I have not criticized coin flips as undemocratic but
only as epistemically random.

29. This is the epistemic conception of democracy defended in Carlos Santiago
Nino, The Ethics of Human Rights (Cambridge: Cambridge University Press, 1991),
pp- 245-255. For example, he claims “the democratic origin of a legal rule provides
us with a reason to believe that there is good reason to accept its content and to act
accordingly” (p. 255). This is deference to the expertise of the procedure with a
vengeance.
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30. Availability is understood, of course, to be constrained by which considerations
can be accepted by all reasonable citizens.

31. There is some controversy whether there is a duty to do what you believe right.
But it is perfectly obvious that in normal cases it is blameworthy not to ¢ry to do what
is morally required, and you cannot try except by doing what you believe is morally
required. Therefore, it is blameworthy not to do, and so morally required to do, what
you believe is morally required. This does not deny that there could be especially
perverse people whose moral beliefs are so distorted that we cannot count it in their
favor that they are true to them.

32. This requirement is probably too high in the case of personal agents. You get
moral credit for trying to do the right thing unless your judgment is much worse
than random, perhaps because there is, in the personal case, a phenomenology of
seeming right that is not present in the collective case, and that provides on its own
some reasons for action.

33. This is puzzling to some, though it is not an uncommon view among political
philosophers. Socrates had this view in Plato’s Crito, and Rawls defends it in Theory
of Justice, as have many others.

34. SC IV.ii.5-7.
35. Ireply to criticisms of my view by Gerald Gaus and William Rehg in an addendum

to a shorter version of the present paper in The Modern Schoolman (1997) 74:4. The
shorter version is entitled “The Epistemic Dimension of Democratic Authority.”
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Reason, Justification, and Consensus:
Why Democracy Can’t Have It All

Gerald F. Gaus

1 Three Ideals of Deliberative Democracy

My concern in this essay is the relation between three ideals that
characterize a familiar version of deliberative democracy. The first,
the Ideal of Reason, is at the heart of deliberative democracy. As
Joshua Cohen observes, “[t]he notion of a deliberative democracy is
rooted in the intuitive idea of a democratic association in which the
justification of the terms and conditions of association proceeds
through public argument and reasoning among citizens.” Accord-
ing to the Ideal of Reason, then,

Deliberation is reasoned in that the parties to it are required to state their
reasons for advancing proposals, supporting or criticizing them. They give
reasons with the expectation that those reasons (and not, for example,
power) will settle the fate of their proposal.?

In itself, embracing the Ideal of Reason is hardly an innovation.
Aristotle and his followers present us with an ideal of collective
political choice based on reasoned deliberation; and to Frederick
Watkins, the “distinguishing feature” of modern liberal thought is its
emphasis on reasoned political deliberation.? Contemporary delib-
erative democracy is distinctive, however, in making two further
claims. Deliberative democrats insist that deliberation must be public
in a radical sense—only reasons that can be embraced by all of us
are truly public, and hence justificatory. As Gerald Postema has put
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it, a public reason must be a shared reason.? So according to the Ideal
of Public Justification, a policy or principle P is justified only if it can,
in some way, be embraced by all members of the public.

Now many deliberative democrats maintain that, together, the
Ideals of Reason and Public Justification lead to what I will call the
Regulative Ideal of Real Political Consensus. Gerald Postema expresses
this ideal when he tells us that “[a]greement among members of the
community is set as the open-ended task or project of . . . [the]
exercise of practical reason and judgment,” and that “the aim of the
regulative idea is agreement of conviction on the basis of public
reasons uttered as assessed in public discourse. . . . "> While this
basic idea seems clear enough, the Regulative Ideal of Real Political
Consensus is difficult to characterize precisely. Deliberative demo-
crats are well aware that complete actual consensus is not a reason-
able aim “even under ideal conditions;” Postema is clear that the
deliberations of citizens may not yield a consensus, and so we may
have to cut the discussion off by taking a vote.® But, he says, no such
closure can ever be final: “public discussion must remain open until
common conviction is reached.”” But although the regulative goal is not
complete political consensus here and now, the Regulative Ideal of
Real Political Consensus is more than the claim that ideally, all
rational people should agree. Achieving actual common conviction
is the ideal that should regulate political institutions and processes.
As Postema stresses, this notion that public discourse can reach
consensus is

o«

not meant merely as a heuristic device, like Rawls’ “original position,”
describing the reasoning of a hypothetical congregation of abstract, repre-
sentative, rational beings whose choice under restricted conditions is sup-
posed to tell us something about the principles we have reason to endorse.
Rather, it is intended as a model for real moral discourse in concrete,
historical, social conditions. It is an idealization, to be sure, but it is an
ideal to which we can demand real social and political institutions to
approximate.?

One way of expressing this ideal is to insist that healthy democratic
political institutions should generate wide, though of course not
complete, actual consensus on political outcomes. This, I think, is
true to Rousseau, in whose footsteps many deliberative democrats
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follow. Recall that to Rousseau the breakdown of actual consensus
into “contradictory views and debates” indicates the corruption of
the body politic.’ As he puts it, “[t]he more concert reigns in the
assemblies, that is, the nearer the opinion approaches unanimity, the
greater is the dominance of the general will. On the other hand,
long debates, dissensions, and tumult proclaim the ascendancy of
particular interests and the decline of the state.”*

I shall argue in this essay that, far from leading us toward the
Regulative Ideal of Real Political Consensus, The Ideals of Reason
and Public Justification point us away from it.! Common conviction,
I shall argue, is not a regulative ideal of political discourse aimed at
sincere public justification. I begin in section 2 by further charac-
terizing the Ideals of Reason and Public Justification; I then argue
that these two ideals do not endorse the pursuit of actual political
consensus. Sections 3 and 4 examine prominent attempts to unite
the Ideals of Reason and Public Justification with the Regulative
Ideal of Real Political Consensus; I argue that these important pro-
posals fail to insulate politics from our broader disagreements and
for that reason fail to show how actual political consensus can arise
in a pluralistic society. I close in section 5 by sketching an alternative,
adjudicative, conception of democracy which retains the Ideals of
Reason and Public Justification but rejects the pursuit of actual
political consensus. On this conception the quintessentially political
is the practical resolution of intractable disputes, not the search for
consensus.

2 Reason, Public Justification, and Disagreement
2.1 Sincerity as Part of the Ideal of Reason

As indicated above, according to the Ideal of Reason “[d]eliberation
is reasoned in that the parties to it are required to state their reasons
for advancing proposals, supporting or criticizing them. They give
reasons with the expectation that those reasons (and not, for exam-
ple, power) will settle the fate of their proposal.”? To say that parties
are giving “their reasons” supposes that they are giving what they
believe to be good reasons. Postema insists that “[p]articipants regard
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themselves as bound by a principle of sincerity to present proposals
and evidence, arguments, and interpretations that they can fully
endorse.”'® This, I think, is actually too restrictive. Postema’s princi-
ple would seem to imply that Betty, who is trying to convince Alf to
accept her proposal B, can appeal to reason rin support of P only if
Betty actually accepts ras a good reason for ker to endorse P'* But
suppose that Betty proposes the policy that children’s health care
should be funded by the state. And suppose that Betty, an atheist and
a feminist, supports this policy because she believes it will help
empower women. But when deliberating with Alf, a Roman Catholic
who supports right-to-life groups and believes that the proper place
for women is in the home, she rightly believes that he will be un-
moved by her reason. But suppose she says to Alf “Your religious
beliefs about the sanctity of life justify your supporting children’s
health care.” It certainly seems as if this would violate Postema’s
principle of sincerity, as Betty cannot fully endorse this reason. But,
if (1) Betty really does have good reasons of her own to endorse
state-funded children’s health care, (2) she believes that Alf is
justified in holding his religious beliefs, and (3) she believes that
Alf’s religious beliefs really ought to lead him to support state-
funded children’s health care, then her appeal to them doesn’t seem
objectionably insincere.!® After all, she believes that she has good
reasons to support the policy and that Alf is justified in entertaining
reasons that should lead him to endorse the policy. In this case they
have convergent reasons for supporting the policy.!® I propose, then,
a more modest Principle of Sincerity:

S: Areasoned justification must be sincere. Betty’s appeal to reason
r justifying P to Alf is sincere if and only if (1) she believes that she
is justified in accepting P; (2) she believes that Alf is justified in
accepting 7; and (3) she believes that r justifies P in Alf’s system of
beliefs.

2.2 Rational Consensus and the Pursuit of Actual Political Consensus

Distinctive of contemporary deliberative democracy is the conjunc-
tion of this Ideal of Reason with an Ideal of Public Justification, or
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the giving of uniquely public reasons. One does not simply utter
reasons that one finds sound, but one’s arguments must be directed
at what others can see as good reasons. As Kant said, to reason
publicly is to “think from the standpoint of everyone else.”'” Now
taken together, the Ideals of Reason and Public Justification lead us
to seek a “rationally motivated consensus—to find reasons that are
persuasive to all who are committed to acting on the results of a free
and reasoned assessment of alternatives. . . . "8 If (1) I am commit-
ted to giving good reasons for my political proposals and (2) I am
also committed to the idea that these reasons must (in some sense)
be seen as good reasons by every member of the public, I seem
committed to the further claim that (3) my proposal P is justified
only if, supposing all members of the public were rational, all would
accept it. For if any rational member of the public does not have a
good reason to accept my proposal, it appears that I have not lived
up to the Ideal of Public Justification. And although the notion of a
rationally motivated consensus is by no means the same as that of
the Regulative Ideal of Real Political Consensus, it seems, at least on
the face of it, that if the Ideals of Reason and Public Justification
support the former they may well carry over to endorse the latter.
My basic claim is that this is not so. That is, although it is indeed the
case that the Ideals of Reason and Public Justification do commit us
to an ideal of rationally motivated consensus, the same ideals prevent
us from embracing the Regulative Ideal of Real Political Consensus.

In order to see why this is so, we must consider the relation
between public justification and rational consensus. Three notions
of public justification are worth considering. None, we shall see,
combines all three elements of deliberative democracy: The Ideals
of Reason, Public Justification, and the Regulative Ideal of Real
Political Consensus.

The most obvious way to articulate the idea that public justifica-
tion aims at rational consensus is:

PJ(1): Principle or policy P is publicly justified if and only if, sup-
posing everyone reasoned in good faith, reasoned perfectly and had
perfect information, everyone would accept P [or, alternatively, no
one would reject P]."
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Manifestly, this is consistent with S, the Principle of Sincerity. The
“public” addressed in PJ(1) is composed solely of purely rational
deliberators—they are perfectly rational, well informed and argue in
good faith in the sense that they accept all, and only, what they have
good reason to accept. But while PJ(1) expresses an ideal of sincere
public justification, it does not ground the pursuit of actual political
consensus. What would be done by fully rational and informed
people with unlimited ability to process information does not seem
an appropriate benchmark for our practice. That demigods would
agree hardly seems a reason for us to aspire to actual political con-
sensus. Ours is a condition of scarcity of cognitive resources and
information, in which the pursuit of minimal rationality is challeng-
ing enough, without seeking to model our practices on what we
would do if we had such semidivine status.?” And because we know
that actual people fall far short of cognitive perfection, one who
accepts PJ(1) should not expect anything even approaching actual
consensus on policy P,

PJ(1) supports the pursuit of actual consensual politics only if we
can suppose—as I think Rousseau did—that the pursuit of actual
consensus is the best way to track what perfectly rational agents
would all accept. But a contrary hypothesis seems equally plausible:
that actual consensus is better obtained by advancing arguments that
do not meet PJ(1). For example, a large body of evidence indicates
that most reasoners rely on what Amos Tversky and Daniel Kahne-
man describe as “heuristics”; of special interest here are the “vivid-
ness” and “availability” heuristics.?! According to the former, people
draw on the most vivid or psychologically salient bit of information,
typically discounting or altogether ignoring better information; the
latter concerns the way in which people base their judgments on the
most readily retrievable information. Thus, for example, one reason
that racial or ethnic stereotypes persist is that they focus on vivid and
available information. People find these false but simple images
compelling and attractive. Consequently, it seems a reasonable con-
jecture that the political judgments of cognitively imperfect people
are more apt to converge (though of course incompletely) on stereo-
typical characterizations of some groups than are fully-informed
understandings. A political style that sought to move as far as possi-
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ble down the road of actual consensus may well employ stereotypes,
thus embracing arguments that violate PJ(1). A comparison of the
deep cleavages in the democracies of the 1930s with the seemingly
widespread consensus in authoritarian states, which made extensive
appeal to ethnic stereotypes to vilify minority groups, suggests that
this may well be more than an interesting possibility suggested by
psychological research.

It might be responded that, although cognitively flawed argu-
ments could perhaps gain wide approval, they could never be the
objects of total consensus. But that seems quite beside the point, for
we are never going to achieve complete actual consensus on any
interesting constitutional or political issue. Our options are always
between conditions of imperfect consensus. Given this, and given
the wide attractiveness of heuristics that can lead to results that
would be rejected by perfectly rational creatures, there is no com-
pelling reason to suppose that the path to the most justified position
according to PJ(1) is the same path as that which seeks the widest
possible consensus among citizens in the actual political world.??

Perhaps the problem is with the thoroughly rationalistic concep-
tion of public justification expressed by PJ(1). And, indeed, many
deliberative democrats and political liberals?® seem to offer a much
less demanding conception:

PJ(2): Principle or policy Pis publicly justified if and only if it would
be accepted by every reasonable person reasoning in good faith [or,
alternatively, it would not be rejected by any reasonable person
reasoning in good faith].

“Liberal public justification,” says Stephen Macedo, “properly seeks
principles and arguments that can be widely seen to be reason-
able.”?! Indeed, for Rawls the fundamental claim of political liberal-
ism is not that it is true (something about which he is agnostic), but
that it is “reasonable.” In a similar vein, Charles Larmore believes
that respect for persons demands that political principles be
justifiable to all reasonable people.26 By “reasonableness,” Larmore
tells us, he means “thinking and conversing in good faith and apply-
ing, as best as one can, the general capacities of reason which belong
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to every domain of inquiry.”?’ On this view, a principle or policy is
y quiry. p p policy

justified if and only if it is accepted by every—or not rejected by
any—reasonable person.

If we explicate “rationally motivated consensus” along the lines of
PJ(2), the jump from “rationally motivated consensus” to the Regu-
lative Ideal of Real Political Consensus seems a short one; and thus
it seems as if, after all, a deliberative democrat might be able to unite
all the ideals. To be sure, PJ(2) does not require the actual consent
of everyone before a principle or policy can be justifiably imposed;
Larmore is quite right that requiring the actual assent of everyone
would render politics impossible.?® Unreasonable objections need
not stop the coercive imposition of law. Clearly, though, those who
adopt PJ(2) believe that, overwhelmingly, ordinary reasoners are—
or usually are—reasonable in the requisite sense: they are free from
gross cognitive defects and typically reason in good faith according
to well-known and widely-accepted canons of thought. Consequently,
a practice modeled on this conception of public justification would
seem committed to some fairly broad-based actual political consen-
sus; if almost everyone is reasonable (at least most of the time), and
if a justified policy must be accepted by every reasonable person (or
not rejected by any reasonable person), it is clearly a sign that things
are amiss if policies are imposed in the face of actual widespread
dissent.

PJ(2), however, suggests an unacceptable notion of a rationally
motivated consensus. It will be recalled that the notion of a rationally
motivated consensus seems to derive from the Ideals of Reason and
Public Justification. However, PJ(2) is inconsistent with the Ideal of
Reason, as it sanctions arguments inconsistent with the Principle of
Sincerity. To see this, consider again Betty’s proposal that children’s
health care be provided by the government; suppose again that her
atheist and feminist beliefs give her good reason to support the
proposal. Alf is a reasonable person—he is cognitively normal and
reasons in good faith according to widely embraced canons of
thought; once again, he has religious beliefs that lead him also to
endorse state-provided health care. According to PJ(2) the proposal
would seem to be justified (in the public restricted to Alf and Betty).
But let us now suppose that, in Betty’s considered opinion, Alf’s
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religious beliefs are not justified: she thinks religious beliefs are
nonsense. In this case S implies that she has not engaged in rea-
soned justification if she appeals to Alf’s religious beliefs; but accord-
ing to PJ(2) the appeal would be justificatory. So, according to PJ(2)
an imposed policy of state-supported children’s health care would
be justified, but Betty’s commitment to reasoned justification insists
that it is not. PJ(2) thus allows that what Betty sees as bad reasons
may be justificatory.?

Of course this problem would not arise if it was the case that Alf
thinking that 7 is a good reason when it is not implies, ipso facto,
that he is unreasonable. But this would essentially drive us right back
to PJ(1). And, as a matter of fact, it seems that quite reasonable
people have a large number of unreasonable beliefs. Consider, for
example, the famous belief perseverance experiments of Lee Ross
and his associates, which induced subjects to develop theories and
opinions on the basis of information that was later shown to them
to be false.?’ In one experiment, subjects were given false feedback
when sorting authentic suicide notes from fictitious ones. Based on
their “successes” and “failures,” subjects developed beliefs about
their own competency at the task, and their future ability to make
such discriminations. Afterwards, subjects were extensively de-
briefed, and each subject acknowledged that his or her “perfor-
mance” was strictly an artifact of the experimenters’ manipulation.
Nevertheless, even after the experimenters discredited the evidence
upon which their beliefs were based, subjects showed marked belief
perseverance—subjects tended to believe they were competent at the
task even after the evidence for their competency was undermined.
Similar results were achieved in an experiment in which subjects
were induced, by being given false evidence, to develop theories
about the relation between firefighters’ professional performance
and the firefighters’ scores on a test for risk taking. Once again,
despite being later informed that the scores were fictitious, subjects
showed significant perseverance in their theories. The subjects were
above normal in intelligence, and their beliefs were subject to far
more rigorous criticism than are most of our political beliefs. In spite
of all this, subjects continued to hold beliefs that seem manifestly
unjustified.?! Since the evidence in favor of their beliefs was shown
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by the experimenters to be illusory, the belief that they do not know
whether they possess these skills is strikingly more credible than the
belief that they do. The subjects have all the information they need
to draw that conclusion, yet they do not. The results of this experi-
ment are consistent with a large body of evidence showing that
reasonable people often have strikingly unreasonable beliefs.>?

More promising for an account of public justification is to focus
on reasonable beliefs rather than reasonable people:

PJ(3): Principle or policy Pis publicly justified if and only if every-
one has reasonable grounds for accepting it [or, alternatively, no one
has reasonable grounds for rejecting it].3

The focus here is not on what reasonable people accept (or reject)
but whether principles or policies would be accepted or rejected on
the basis of reasonable beliefs. A theorist of deliberative democracy
relying on PJ(3) could respond to the above case by insisting that
Betty’s argument is not justificatory, even though reasonable Alf
accepts it because his acceptance of it is not based on a reasonable
belief.

Explications of PJ(3) must avoid collapsing into either PJ(1) or
(2). If we characterize a reasonable belief as one that a fully rational,
perfectly well-informed person would accept, we move back to PJ(1).
Even an articulation of “reasonableness” in terms of what is fully
justified (where one can have a fully justified belief that is not what
a fully informed person would believe)®* would seem to share the
problem of PJ(1): there is no compelling reason to suppose that the
pursuit of actual political consensus is the best way to track what
would be accepted by beings who always had fully justified beliefs.
On the other hand, to hold that “[a]n understanding . . . is fully
reasonable just in case its adherents are stably disposed to affirm it
as they acquire new information and subject it to critical reflection™
drives us back to PJ(2): a reasonable belief seems very much what-
ever a reasonable person is disposed to affirm.3® To avoid these sorts
of collapses an explication of PJ(3) must, I think, appeal to some-
thing like a minimally credible belief or reason. A reasonable belief,
let us say, is one that is sufficiently credible to justify acceptance,
assuming that a belief that violates clear maxims of logic or is based
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on manifestly bad evidence cannot be sufficiently credible. The no-
tion of a sufficiently credible belief is, I think, fundamental to
justification. Analyses of cognitive complexity show that human be-
lief systems are far too vast, and processing time much too precious,
for us to accept the rule “Only believe what is best justified.”” In
order to efficiently cope with such complexity, cognizers typically
evaluate beliefs just long enough to decide whether they are
sufficiently credible—that is, they pass some threshold of reasoning
or of evidence that is sufficient to show that they merit acceptance.
And this threshold will be far below what is required to obtain the
best (i.e., most justified) belief.®

Although attractive—and I believe ultimately correct—this sort of
explication of reasonable public justification requires appeal to peo-
ple’s epistemic judgments about what constitutes a minimally cred-
ible belief. Although we can expect more consensus on what is a
sufficiently credible belief than we can on what is the correct or best
justified belief, there is nevertheless bound to be considerable dis-
pute. To some all religious beliefs are unreasonable. Recall here
Freud’s characterization of religion: “[t]he whole thing is so patently
infantile, so foreign to reality, that to anyone with a friendly attitude
to humanity it is painful to think that the great majority of mortals
will never be able to rise above this view of life.”*® On the other hand,
many committed Christians insist that appeals to their religious con-
victions in political choice are entirely reasonable (as indeed do
many liberal philosophers);*’ it is Freudianism, they say, that is pre-
posterous. The same can be said by, and about, Marxism, eco-femi-
nism, deconstructionism, libertarianism and fascism. This is not the
point that many claim that whatever they believe to be false they also
believe to be unreasonable.*! The point, rather, is that for any one
of these doctrines, a large number of citizens firmly believe that they
are more than a little crazy; they are not just wrong, but unreason-
ably s0.*? The problem is that we do not simply live in a society with
plural understandings of the good life, but with diverse and conflict-
ing ideologies that insist their competitors are deeply misguided.
None of this is to say that political life in an ideologically fractured
society is impossible. It does, however, strain beyond plausibility the
claim that politics ought—even ideally—to aim at actual consensus.
If I believe that eco-feminism is an unreasonable doctrine, then even
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accepting PJ(3), I will not see myself as having a reason to obtain the
assent of an eco-feminist, nor see her rejection of my proposal as
showing it is not publicly justified.

3 Consensus and the Political Point of View
3.1 Political Reasonableness

Deliberative democrats who accept the notion of public justification
as explicated by PJ(3) need to show that, notwithstanding these
debates, an actual consensus obtains as to what constitutes a reason-
able belief, and thus the Regulative Ideal of Real Political Consensus
is grounded in the Ideals of Reason and Public Justification. Political
liberals such as Rawls and Cohen seek to do just this by insisting that
public justification depends on a distinctively political conception of
reasonableness. “[P]Jolitical liberalism,” Rawls tells us, “aims for a
political conception of justice as a freestanding view.”*® It is thus
“‘expounded apart from, or without reference to, any . . . wider
background.”* For Rawls, then, political liberalism is justified from
a distinctively political point of view. The political point of view, it
seems, gives rise to a distinctively political conception of reasonable-
ness. From the political point of view it would seem that a proposal
is reasonable if it meets several conditions.*® Firs, it must affirm—or
at least be consistent with—the importance of achieving a fair system
of cooperation, and it must support abiding by the requirements of
such a system. Second, it will not seek to repress competing reason-
able doctrines. Third, it must recognize that the “burdens of judg-
ment”lead to conflicting judgments about questions of the good and
the claims that others have on us. Thus we must recognize that in
many of our moral and valuational disputes:

a. The evidence—empirical and scientific—bearing on the case is
conflicting and complex, and thus hard to assess and evaluate.

b. Even when we fully agree about the kinds of considerations that
are relevant, we may disagree about their weight and so we arrive at
different judgments.
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c. To some extent all our concepts, and not only moral and political
concepts, are vague and subject to hard cases; and this indetermi-
nacy means that we must rely on judgment and interpretation. . . .

d. To some extent (how great we cannot tell) the way we assess
evidence and weigh moral and political values is shaped by our total
experience, our whole life up to now; and our total experiences may
differ. . . .

e. Often there are different kinds of normative considerations of
different force on both sides of an issue and it is difficult to make
an overall assessment.

f. ... In being forced to select among cherished values, or when
we hold to several and must restrict each in view of the requirements
of the others, we face great difficulties in setting priorities and
making adjustments. Many hard decisions seem to have no clear
answer. 10

Rawls thus advances a purely political conception of the reason-
able or, we might say, a notion of what is reasonable from the
political point of view. From the political point of view, then, a
religious doctrine is reasonable just in case it meets these three
conditions. Although Freud may think that the doctrine is unreason-
able from the psychological or epistemic points of view, it is politi-
cally reasonable. And it is political reasonability that counts for
PJ(3). Thus, it is claimed that (1) political reasonableness can be
distinguished from epistemic reasonableness and (2) disagreements
about epistemic reasonableness do not lead to disagreements about
political reasonableness. The fundamental challenge for political
liberalism’s conception of deliberative democracy is to justify these
two claims; unless that can be done, there is little reason to think
that PJ(3) provides the basis for pursuit of actual political consensus.

3.2 Points of View
To reply to this challenge, the political liberal-deliberative democrat

must explain what is meant by a political point of view, and distin-
guish this point of view from an epistemic, religious or economic
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perspective. As an initial proposal we might, in Aristotelian fashion,
identify a telos or end that is unique to each point of view. Thus we
might, as Cohen suggests, characterize the political perspective as
aiming at the common good;'” in contrast, we might say, the eco-
nomic perspective sees social life in terms of seeking the satisfaction
of preferences while the religious perspective devotes itself to the
end of salvation. But this proposal seems overly narrow in two ways.
First, it is by no means obvious that perspectives are best understood
as having a unitary end; more generally, it is far from clear that all
perspectives are properly characterized simply in terms of ends. The
religious perspective, for example, may be better understood as
expressing an attitude than seeking an end. We can probably say,
though, that a point of view will always be characterized by a constel-
lation of interests, concerns and considerations. If it is too narrow
to characterize the political simply in terms of the pursuit of the
common good, it doesn’t seem wrong to insist that the political, as
the political, is not concerned with the pursuit of beauty for its own
sake (or salvation?). And, we might say, the constellation of interests
and concerns that characterizes the political is distinct from that
which characterizes the economic perspective. If we cannot say at
least that, we cannot distinguish the political from the economic
point of view.

This points to a familiar debate. Marxists reject the idea that
politics and economics are distinct points of view, characterized by
distinct interests, concerns and problems. For them political econ-
omy forms a coherent perspective: to simplify, we can say that to the
Marxist, politics and economics both view the world from the per-
spective of group interest and power. This contrasts with those who
insist that, while related, the political and economic points of view
are distinct; thus a “mainstream” economist might insist that eco-
nomics views social relations in terms of preference satisfaction and
efficiency while political science views society in terms of authority,
power and coercion. The political, economic, religious and moral
points of view are all subject to these sorts of debates. To adopt H.
L. A. Hart’s distinction between a concept and a conception,* it
seems right to say that the concept of the political perspective is
characterized by competing conceptions. A Marxist has very differ-
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ent ideas about the nature of politics than does a deliberative demo-
crat. It is important to stress that this is not the banal point that the
Marxist and deliberative democrat have different political propos-
als—it is the more interesting point that they entertain different
conceptions of the political.

It does not seem possible to make a claim that R is a reason from
the political perspective that is not related to some particular con-
ception of politics. Points of view are theoretical notions; to employ
them is to rely on some more or less well developed conception of
what politics is all about. Let me, then, propose the Principle of
Points of View:

PV: R can be deemed a reason from a point of view Vonly if C, a
conception of V, deems R to be a reason.

An obvious objection to PV might be advanced by a certain sort of
realist, according to whom no conception C could render R a reason
because Ris a reason simply in virtue of being a fact about the world,
not because it is deemed so by some theoretical construct. However,
PV in no way claims that R is an artifact of C, only that R cannot be
identified as a reason from point of view Vindependently of some
notion of what Vis all about.

3.3 The Principle of Perspectival Autonomy

Suppose we are confronted by two (and for simplicity assume only
two) conceptions of the political point of view. According to Ci, R is
reasonable from the political point of view; Co denies this. Is, then,
R reasonable from the political point of view? PV suggests that it
depends on which is the superior conception. If we know that ( is
a truly awful conception of the political, while G is an extremely
welljustified conception, then we have excellent grounds for deny-
ing that R is reasonable from the political point of view. So if we
know which is the better conception, we know how to proceed. Not
surprisingly, then, the question becomes: how do we adjudicate be-
tween competing conceptions?
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Those who take perspectival reasoning seriously, I think, are apt
to be attracted to what I shall call the Principle of Perspectival Autonomy:

PA: (i is a better conception of Vthan ( if and only if C is better
justified solely on the basis of Vreasons.

The basic idea here is that the proper epistemic bases for determin-
ing, say, the best conception of the political point of view are inher-
ently political reasons. The attractiveness of this proposal to those
who seek to reason from the political point of view should be mani-
fest: it holds out the promise that we can develop a purely political
conception of politics—a freestanding view of politics—and so we
can insulate our understanding of the political from sectarian relig-
ious, moral and epistemic disputes.

I don’t think we ought to be too worried by the obvious objection
to PA, namely, that the epistemic base we employ to evaluate con-
ceptions of the political cannot be determined until we possess a
conception of the political. We seem caught in a circle: we cannot
know what is a political reason until we have the correct conception
of politics, but we only know what is the correct conception of
politics by appeal to political reasons. Those who worry about circu-
larity will be impressed by the problem. I doubt whether advocates
of reflective equilibrium will be. The familiar reflective equilibrium
account would maintain that we have an intuitive conception of the
political, which we employ to evaluate various proposed conceptions;
but these conceptions in turn are employed to refine and verify our
intuitions. And so we proceed back and forth, seeking a narrow
equilibrium between our political intuitions and conception of the
political.®* At the end of the process, one could affirm both PV and
PA: the preferred conception is justified only by appeal to political
reasons (thus satisfying PA), but now only considerations approved
by the preferred conception count as political reasons (hence satis-
fying PV).

Let us accept this. Suppose that conception (; is in narrow reflec-
tive equilibrium with our political intuitions. Suppose further that,
according to (i, Ris reasonable from the political point of view. Does
this mean that Rreally is reasonable from the political point of view?
To make the problem less abstract: suppose that a certain variety of
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Machiavellianism is in narrow equilibrium with our intuitions about
politics, and suppose that, according to this conception, when one
assumes power by overthrowing a prince, one should immediately
kill the former prince’s family.> Would it follow that it is politically
reasonable to do so? Two cases need to be distinguished.

1. The first can be set aside quickly. Assume that one has a well-
justified belief that this Machiavellian conception of politics is the
best justified conception, but one also has a religious ethic that
instructs one never to kill humans. In this case the political point of
view clashes with the religious point of view. Even if the religious
perspective is the more important of the two—even if religious rea-
sons override political reasons—it would still be the case that, from
the political perspective, it is reasonable to kill the former prince’s
family. That it is reasonable to do something from the political point
of view does not imply that it is reasonable to do it all things consid-
ered. To be sure, a theory that stressed reasoning from the political
point of view would have to deal with the possibility of these sorts of
conflicts, but in themselves they would not undermine the autonomy
of the political.

2. The second case is more of a worry. Consider one who embraced
the Machiavellian conception of politics, but who also accepted a
religion according to which God always undoes the plans of murder-
ers—He ensures that their plans always backfire. Given this religious
belief, is it reasonable from the political point of view to kill the family
of the former prince? It is hard to see how it could be. The point of
killing his family is to ensure political success; but one’s religious
beliefs assure one that God will not allow murders to achieve success.
So taking into account one’s religious beliefs (which, I shall assume,
are more firmly justified than the political intuitions), it is manifestly
unreasonable to murder the family. This is not like the previous case
in which an action is perfectly reasonable from the political point of
view but is overridden by a different perspective’s reasoning; rather,
taking into account one’s religious beliefs, one has no reason at all
to murder.

This example illustrates that a rational believer cannot compart-
mentalize her beliefs in a way that refuses to recognize that one
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perspective can entirely undermine the conclusions of another. Al-
though considerations of cognitive efficiency indicate that it will
usually not be efficient to scan far-flung parts of one’s belief system
for such undermining reasons, it nevertheless is true that they may
be relevant, and when they are known to be relevant, a rational
person will take account of them. But if different parts of our belief
systems interact in these ways the Principle of Perspectival Autonomy
is implausible. For epistemic, economic, political and religious con-
victions will affect our view of what is politically reasonable; and thus
the effort to insulate political reasonableness from these other dis-
putes cannot succeed. Because notions of political reasonableness
will be affected by our epistemic, religious and other commitments,
there is little prospect of a consensus emerging on what is politically
reasonable in a society that disagrees on what is religiously, morally
and epistemically reasonable.

It might be replied here that the example simply shows that I have
construed the political point of view too narrowly. If a person’s
religious beliefs impact on what she sees as politically reasonable,
then those beliefs are part of the political point of view, and are
political reasons. But to accept this interpretation undermines the
point of trying to identify a political perspective: the aim, it will be
recalled, is to show that there can be actual consensus on the politi-
cally reasonable in a deeply pluralistic society. If, however, we allow
the identification of the political point of view to be affected by
religious, epistemic and other commitments, it will no longer serve
as a common perspective.

3.4 The Robustness of the Political

The failure of the Principle of Perspectival Autonomy calls into
doubt a core idea of political liberalism, sometimes expressed by
Rawls through the metaphor of a module. “To use a current phrase,
the political conception is a module, an essential constituent part,
that fits into and can be supported by various reasonable compre-
hensive doctrines that endure in the society regulated by it.”5! The
notion that the political is a distinct and independent perspective
that can be plugged into a variety of belief systems, and remains the
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same whatever system it is plugged into, points to PA. A somewhat
different idea is suggested by Rawls’s remark that the module is
“supported by various reasonable comprehensive doctrines.” Here
the claim seems to be that the political is not so much a distinct
module but that it has the quality of robustness: although it links up
with and depends on other parts of the system, it retains the same
characteristics in each person’s belief system, and is not affected by
the different epistemological, religious and economic views by which
it is supported. On this view the political is not so much freestanding
as easily supported: it needs legs (to slightly change metaphors), but
any reasonable doctrine will provide them, and the legs will not
change the character of what is supported.

Robustness is certainly a virtue in a conception of the political. If
everyone’s different moral, religious or epistemic beliefs lead them
to adopt significantly different conceptions of politics, there will be
political chaos in pluralistic societies. But that robustness of the
political is something to be sought does not, of course, mean that
we can achieve anything like maximum robustness. In particular, it
is exceedingly difficult to see how one can articulate a conception
of political reasonableness that is even roughly robust in relation to
one’s epistemic notions of what constitutes a reasonable belief. Con-
sider, for example, the overall rational response of a confident athe-
ist to arguments for religious toleration. Our atheistic humanist is
likely to accept general arguments for free speech and privacy; she
may well be convinced that any reasonable person will see that these
liberties are essential to leading a satisfying life. But she will resist
calls to constitutionally protect freedom of religion, as she is con-
vinced that religion involves gross errors of reasoning and is based
on childish superstition; any specific appeal to religion as a valuable
human activity she dismisses as absurd. Consequently, although she
embraces PJ(3), and so accepts that any proposal to which there is
a reasonable objection is not publicly justified, she concludes that
there is no reasonable objection to refusing to admit specific consti-
tutional provisions protecting religion as such. All objections are, she
concludes, based on some affirmation of the value of religion, and
so they are absurd. What is supported gets modified by how it is
supported; the nature of the justification affects what it is that is
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justified. Jeremy Waldron makes this point in relation to conceptions
of private property:

To repeat: the conception of private property we adopt is not a matter of
independent choice; it is the upshot of the arguments we are convinced
by. . . . The same holds true of other contestable concepts in political phi-
losophy. For example, we cannot simply opt for one conception of harm or
another in the context of Mill’s famous “Harm Principle.” Everything de-
pends on the arguments used to defend the “Harm Principle”: for example,
one set of arguments may have as its upshot a conception of harm that
necessarily includes moral offence; another set of arguments may have as
its upshot a conception that excludes this. Since our arguments are our
connection with the considerations that ultimately matter to us, we should
take their upshot more seriously than we take the results of any independent
“conceptual analysis.”?

3.5 The Two Distinct Conceptions Argument

At this point it might simply be insisted that all this rests on a
confusion: epistemic and political reasonableness are simply differ-
ent ideas. A view is epistemically reasonable just in case believing it
is justified, while a view is politically reasonable (let us say) just in
case it tolerates others. If so, then our atheist is simply confused or
being ambiguous when she asserts that the religious citizen has
unreasonable views; if it tolerates other views of the good life and
religions it simply is politically reasonable, full stop.

But this won’t do. I leave aside the stipulative character of this
proposal—its simply insisting that “reasonable” means “tolerant.”
Even if we accept it, this proposal will not allow us to interpret PJ(3),
that is, that proposal P is publicly justified if and only if there are
reasonable grounds for everyone to accept it (or there are no rea-
sonable grounds for anyone to reject it). If we strip the concept of
reason to simply mean “tolerant” we cannot apply PJ(3), for we can
no longer explain what is a reasonable ground for accepting or
rejecting a proposal. The only thing that is politically reasonable is
toleration and the only thing that is politically unreasonable is intol-
erance; so what constitutes a reasonable objection or acceptance? I
suppose we could say that no proposal that tolerates everyone could
reasonably be rejected, and so is publicly justified. But this gives us
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no way to evaluate the public justifiability of proposals about prop-
erty rights, economic institutions, political arrangements and so on.
It seems a hopelessly thin principle of public justification, unsuitable
to libertarianism, much less to deliberative democracy.

4 Reason Socialized

The problem of identifying a common public reason in a society of
diverse reasoners is central to Hobbes’s political theory; the solution
he proposes is worth examining. For Hobbes the conflict in the state
of nature arises from conflicting private judgments;>® people’s pri-
vate reasoning yields conflicting judgments of right and wrong, as
well as matters of fact, and this leads to the less intellectual conflict
that characterizes the state of nature. Hobbes’s solution is to appoint
an “arbitrator.”®¥ This “judge,” said Hobbes, provides “public reason”
to which private reason “must submit.”*> As David Gauthier observes:

The individual mode of deliberation, in which each person judges for
herself what she has reason to do, is to be supplanted by a collective mode,
in which one person judges what we all have reason to. . . . [O]nce they
have agreed, then rationality is exercised not by the individual parties to the
controversy. Someone who then acted on the basis of her own judgment
would of course still exhibit the capacity for rationality, but her rationality
would be deficient. She would exhibit rationality correctly only in conform-
ing or endeavoring to conform her actions to the arbitrator’s judgment.’®

This would seem to solve the problem: the arbitrator proclaims what
is politically reasonable, and so defines a single, coherent concep-
tion of political reason. And because we have authorized the judge
to define public reason for us, the judge’s pronouncements consti-
tute a shared public reason on which there is consensus. In short,
the sovereign defines what is reasonable, and so allows a common
interpretation of PJ(3). This does not seem simply a matter of doing
what the arbitrator says to do: it is a matter of taking his reasoning as
your reasoning. And it is a demand of reason itself that you do this.

Rationality frees us . . . from dependence on our own considered judg-
ments, in contexts in which that dependence is disadvantageous to us. In
this respect, rationality is, as it were, a remedy for ills that it itself creates.
Differing from our fellows in judgments, we find controversy and conflict
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in our interactions with them. So long as each relies on his own judgments,
only force can resolve such conflicts. If each demands that his own reason
be taken for right reason, then Hobbes’s war of every man against every
man must result—and this is “intolerable in the society of men.” By trans-
ferring the locus of deliberation from each individual to an agreed arbitra-
tor, rationality supplants the resort to force in the resolution of conflicts.?”

Rationality comes to have a social dimension: a shared judgment
with others. Kurt Baier, also drawing on Hobbes, has advanced a
similar proposal. To coordinate our actions, he argues, we require
guidelines that overrule “self-anchored reasons” (which may tempt
us to defect from coordinative schemes). But, he argues (following
Hobbes), these coordinative guidelines are not merely another set
of self-anchored reasons that defeat our self-anchored reasons to
defect, they are a different sort of practical reason: “we can think of
the reasons based on them as society anchored.”® Gauthier and
Baier concur in their reading of Hobbes insofar as they both under-
stand him to be arguing that reason drives us to supplant our private
judgments with shared social judgments about what reasons we have.

To evaluate this neo-Hobbesian account of political reason, we
must keep before us the distinction between the following delibera-
tive schemas:

A. Consulting his system of beliefs, Alf considers:
i. Betty knows more about situation § than does he;
ii. Betty tells him that p is the best thing to believe in S;

iii. if he had access to Betty’s expertise and information, he too
would believe p in S;

iv. Alf concludes that it is reasonable for him to believe p.

B. Consulting his system of belief, Alf considers:

i. relying on his own (private) reasoning in situation S will lead to
conflict;

ii. if each believes what Betty says (¢) there will not be conflict in S.
iii. because Alf’s interests would be advanced by securing peace, he
would benefit from believing ¢. This gives him a strong reason (7) to
believe g.
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iv. relying on his own (private) reasoning, Alf concludes that not-q is
justified; he believes that this conclusion would not change in the
light of further information or arguments.

v. Alf concludes that it is reasonable for him to believe g.

The deliberation outlined in (A) is not problematic: it sketches
relying on the knowledge of experts.” When we recognize an expert
authority we take her reasoning as a proxy for our own because we
suppose that she knows more than we do (A.i) and if we had access
to what she knows, we would conclude the same thing (A.iii). The
neo-Hobbesian argument is fundamentally different: it insists that r
can give me a reason to take ¢ as a reasonable belief for me to
embrace, even though I am convinced that given complete informa-
tion and faultless reasoning I would conclude that notq is the
justified belief. Clause B.iv is what makes the argument interesting,
for it takes the reasoning of the arbitrator not as a proxy for your
own but as replacing or supplanting your own. If we delete (iv),
schema (B) can be reinterpreted as at least a possible case of expert
authority (i.e., schema [A]), where Alf would himself conclude g if
he thought about it hard enough. The interesting case for the neo-
Hobbesian is when Alf believes that, if left to his private judgment,
he would conclude not-q.

An appeal by Alf to ¢ in a public justification would violate the
Principle of Sincerity. Ex hypothesi, Alf believes that given his system
of belief, notq is the justified belief; that is what is meant by saying
that if he deliberated about it on his own, he would believe it. Of
course he may think that if he deliberated about it on his own he
would just make a mistake, and that is why he believes what Betty
says—but that leads us back to schema (A). On schema (B) Alf is
confident that, given his own reasons, notq is the justified belief.
However, Alf also has reason % and r indicates that important inter-
ests of Alf would be secured if he accepted ¢ as a reason. But even
if this does give Alf a genuine reason to get himself to believe ¢,% it
is not the belief that he thinks is justified given his system of beliefs.
And given that, he cannot sincerely appeal to it in a public justifica-
tion, for sincerity requires that he can only appeal to beliefs that he
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is justified in accepting. We see here, then, that we can unite a
version of PJ(3) with the Regulative Ideal of Real Political Consensus
if we abandon the Principle of Sincerity.

But, the neo-Hobbesian will reply, Alf is justified in accepting g¢:
his justification is » Consequently, he can sincerely appeal to it in
public justification. This case is very much like one offered by Ber-
nard Williams, which I have examined elsewhere.’! In this famous
case a man has good reason to believe that his son has been drowned
at sea, though he does not know this for certain:

Somebody might say: if he wants to believe that his son is alive and this
hypnotist can bring it about that he believes that his son is alive, then why
should he not adopt the conscious project of going to the hypnotist and
getting the hypnotist to make him believe this; then he will have got what
he wants—after all, what he wants is to believe that his son is alive, and this
is the state that the hypnotist will have produced in him. But there is one
sense—I think the more plausible one—of “he wants to believe that his son
is alive” in which he means that he wants his son to be alive—what he essentially
wants is the truth of his belief. This is what I call a truth-centred motive. The
man with this sort of motive cannot conceivably consciously adopt this
project, and we can immediately see that the project for him is incoherent.
For what he wants is something about the world, something about his son,
namely, that he be alive, and he knows perfectly well that no amount of
drugs, hypnotism and so on applied to himself is going to bring that about.

The neo-Hobbesian is in a similar situation: he wants it to be the case
that ¢ is reasonable, but the reasonability of ¢ is determined by how
well it is justified in his system of beliefs. Giving himself another
reason to embrace it—that it will advance his interests to see it as
reasonable—does not make it reasonable. And it clearly won’t do to
say to himself that, although he is not epistemically justified in
accepting ¢, he is pragmatically justified in holding it, and so it is
reasonable to embrace it. For, like the father in Williams’s story, he
could not consciously hold the belief on this ground: he must de-
ceive himself into thinking that g really is reasonable (justified). That
is, the neo-Hobbesian cannot simply say to himself “I am justified in
believing ¢ is reasonable because believing it is reasonable will do
me good, though all my reflections about it lead me to conclude that
¢ is not reasonable.”



229

Reason, Justification, and Consensus

Perhaps the problem with the neo-Hobbesian socialized account
of reason is that it is not socialized enough: it retains the idea of
private reason, which can always be used to check and criticize the
pronouncements of society. Perhaps our inspiration should be not
Hobbes, but Wittgenstein. Understanding rationality in terms of
rule-following, Postema argues:

Rule-following is possible, then, only if subjects are equipped with two
closely related intersubjective capacities: (a) the capacity to negotiate with
other subjects a conciliation and adjustment of belief and behavior; and (b)
the resulting capacity to anticipate, on the basis of experience and in the
practice of negotiation and mutual adjustment, the outcome in particular
cases of negotiations directed toward settlement.%

Thus, it is argued, reasoning itself presupposes a “community,” or
common rules of thought. Wittgenstein, it will be recalled, argued
that one could not have a private rule that one only followed once—
for in such a case we could not know whether the rule was actually
followed.®* More generally, it has been argued that one cannot have
a private rule, for one needs to be able to distinguish when one has
correctly followed the rule and when one has gotten it wrong. But,
assert Wittgensteinians such as Susan Hurley, “the difference be-
tween making a mistake and following a rule . . . and following a
different rule, or none at all, is not to be found among the intrinsic,
nonrelational, individualistically identified properties, movements,
or states of an individual.”® Indeed, according to the neo-Wittgen-
steinians, we must look to others to check and correct our perfor-
mances. Thus it seems that the very idea of rule-following—and, so,
of reason—supposes convergence with others. And if so, the search
for reason is a search for consensus, thus uniting the Ideals of
Reason, Public Justification and the Regulative Ideal of Real Political
Consensus.

This is not the place to evaluate intersubjective theories of justi-
fied belief.%® At least in its more or less basic Wittgensteinian version,
however, the argument provides scant support for the Regulative
Ideal of Real Political Consensus in a pluralistic society. Just as a
society may be characterized by a number of languages and diverse
dialects, it may be composed of diverse groups, sharing intragroup
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intersubjectively validated rules of reason. No reasoner would be a
private reasoner, and each would check his performances by refer-
ence to intersubjective agreement within his group. But nothing in
the basic Wittgensteinian account requires that the groups must
themselves negotiate their differences. India need not adopt Espe-
ranto to conform to Wittgensteinian insights. And neither must the
diverse cultural, religious and philosophical groups converge on a
common conception of the reasonable.

Postema has a reply. “We assume,” he argues, “a wunity” of
experience:

This fundamental orientating frame of reference is expressed not only in
the experience of difference as disunity or inconstancy, but also in the drive
to reconcile, to achieve constancy. Thus unity, taking shape as an orientating
frame, makes constancy both possible and necessary. Unity is experienced,
we might say, as both a Sein and a Sollen (that is, as both a fact about us and
arational demand on us). This orientating idea commissions us—it empow-
ers and obligates us—to seek conciliation.?’

This supposition of the unity of experience would thus seem to drive
us toward a “reconciliation” and “negotiation” of our differences
with others. This, though, leads us back to the differences between
PJ(1) and (3). Even granting the supposition of the unity of experi-
ence, this would give us a strong push toward actual consensus only
if we were thoroughly rational creatures; for actual cognizers, a
plausible hypothesis for difference of belief is that one of the parties
is simply wrong, and will continue to be wrong, since reasonable
people are known to persist in unreasonable beliefs. Given the plau-
sibility of this hypothesis, a reasoner devoted to sincerity would often
have excellent grounds to resist “negotiating” differences. If you
have excellent grounds for believing that your group is right, and
that the other is persisting in unreasonable error (recall here
Freud’s view of the religious), a commitment to sincere reason-giving
would block negotiated settlement. In negotiations one gives up
something of value to achieve agreement; sincere reasoners will not
give up good reasons to nail down the deal.
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5 Adjudicating Reasonable Disagreement
5.1 Sincerity: Splitting Hairs, Not the Difference

The problem, then, is that a commitment to sincere reasoning often,
perhaps typically, prevents us from securing agreement. Sincere rea-
soners will find themselves in principled disagreements. The meta-
phor of a “negotiation” is appropriate when interests or preferences
are at stake, but not in discussions aimed at the truth.®® And just as
one must be guided by one’s own understanding of the truth, so too
must one be guided by one’s own understanding of reasonableness
when applying a principle of public justification. My efforts to sin-
cerely give what I believe to be good arguments that will not be
rejected on reasonable grounds inevitably calls on my own under-
standing of what constitutes reasonableness. Among the political
liberals, Charles Larmore stands out, not only grasping but stressing
this central truth:

Here has arisen the great dilemma pointed out by Habermas’s critics. If we
imagine that under ideal conditions others continue to hold their own view
of the world, and that that view is significantly different from our own
(imagine them to be the Bororo, or Tutankhamen and Li Po), we cannot
expect that they could come to agree with us about the justification of some
substantial claims of ours. And if, as Habermas seems to prefer, we imagine
the supposedly ideal conditions as detached from our general view of the
world as well as from theirs, we have no good notion of what would take
place, if anything, and it is certainly unclear what sense there would be to
saying that it is with the Bororo that we would be conversing. The quandary
can be avoided, however, if the ideal conditions in which someone supposes
his claim would be vindicated to others are understood as including what he
considers to be the correct general view of the world and of ways of acquiring knowledge
about it.5°

Because this is so, we will inevitably have competing judgments about
what is publicly justified. To be sure, on some matters we may con-
verge: on basic constitutional matters dealing with abstract rights, for
example. And even in normal politics we can expect significant
agreement about many matters. Without some wide and deep agree-
ment a viable political order cannot be attained. But this sort of
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consensus is a matter of sociology, not philosophy. Just how much
consensus is required, and how it is to be achieved, are questions
that, at least ideally, a political sociologist could tell us. Political
consensus, though, is not a test for justification; indeed, I have tried
to show here that it is not even usually a good thing to seek.

Sincere reasoners offering public justifications will constantly dif-
fer. They will arrive at conflicting judgments about the notion of
reasonableness, about what has met the test of reasonableness, about
what is sincere and much else. That is, a political order that em-
braces the Ideals of Reason and Public Justification will be one of
constant arguments and disputes about what is justified, and there
is no reason to think that anything remotely like actual consensus
will emerge on these issues. Indeed, efforts to give the best justifica-
tion—to live up to the Principle of Sincerity and PJ(3)—may well
lead one to put forth arguments that block consensus. One can often
achieve consensus by splitting the difference, giving something to
everyone. However, as philosophers know better than most, this
often leads to blurring the dispute and confusing the issue. Philoso-
phers excel at splitting hairs—sharpening differences and making
fine distinctions; that is an excellent way to seek the truth (or, that
which is best justified), but it is not a particularly good way to achieve
consensus.

5.2 The Lockean Solution

The situation of agents devoted to sincere public justification has two
critical features. On the one hand, such agents are committed to
justifying themselves to others, but they cannot escape evaluating
their success or failure to live up to this commitment by their own
standards. They thus reason sincerely but inevitably differ. On the
other hand, although constant lively debate and disagreement is the
philosopher’s ideal, it suits less well the demands of most citizens
who need to get on with their lives. For them, argument is often
important, but less a part of the good life than a necessary cost. And
the reason we argue about matters such as economic justice, abor-
tion and environmental regulation is that we need to act: something
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must be done. But (and this brings us back to our first commitment),
we do not just want to do anything, but that which is best justified.
But we cannot agree what that is. What are we to do?

Locke, not Hobbes, provides the model for adjudicating public
reason among private reasoners who arrive at conflicting judgments.
Hobbes would have our private reason supplanted by the sover-
eign’s, but we have seen that sincere reasoners cannot accept that.
Locke, of course, argued that in order to escape the inconveniences
of each relying on his own moral judgment, we appoint an “Umpire”
to adjudicate our disagreements.”’ The ideal of an umpire helps us
to reconcile the two features of our practical situation: to sincerely
justify and to act. The umpire does its best to track the best argu-
ments. In baseball, for example, the umpire seeks to provide the
correct ruling based on shared rules and concepts.”! His decisions
are not mere Hobbesian acts of will, proclaiming that his reason is
definitive; rather, his authority is partially based on his claim to be
at least competent—to be good at getting the answers right. This
makes the umpire appear to be something of a sage. But players
typically do not, and nothing about accepting an umpire requires
that they must, see the umpire as a sage. Players certainly may, but
usually do not, take the umpire’s decisions as reasons to believe.
Seldom do they reason as in schema (A) (in section 4 above): they
do not typically take his judgment as a proxy for theirs. Players often
enough continue to believe what they did before the umpire de-
cided—they accept his judgment as a resolution of the practical
dispute even if they think he is wrong. Yet, again, the participants
expect the umpire to deliberate about what to do on the basis of the
rules and the facts. Although the problem is essentially a practical
one, the umpire’s resolution is to be based on his determinations
concerning the facts and the rules of the games, both epistemologi-
cal matters.

Umpiring, then, is based on the supposition that (1) there is an
intractable difference of opinion; (2) to proceed with practice, there
must be a practical resolution of the dispute; (3) this practical reso-
lution need not be accepted by all the parties as the correct solution;
but (4) the authority of the umpire’s decision requires that it seeks
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to arrive at the best answer. Sincere reasoners committed to public
justification who also wish to get on with their lives require precisely
this sort of umpiring of their disputes. It honors their commitment to
sincerity since it never requires anyone to abandon what she thinks is
the best reason. It also honors their commitment to public justification
because no one simply imposes her will, or even her reasoning, on
another: she submits her reason to the umpire, who provides an
impartial resolution of the dispute. Lastly, the umpire honors their
commitment to deliberation, for the umpire always seeks to act on the
basis of the best possible reasons, and considers the merits of the
opposing views.

Democracy, I have argued, can itself be understood as an umpiring
mechanism.” In his or her deliberations each citizen presents what
he or she believes is the best public justification; the voting mecha-
nism constitutes a fair way to adjudicate deep disagreements about
what is publicly justified. It does not seek political consensus, but
reasoned debate about what is best justified, and procedures that do
a tolerable job in tracking justification. Adjudicative democracy rec-
ognizes that our commitment to sincere public justification is pre-
cisely what produces principled disagreement; democracy is required
Just because even rough consensus is not a plausible political ideal. Thus the
everyday institutions of democratic rule such as voting are, on the
adjudicative conception, the heart of democracy, for they define how
the umpire operates.

5.3 Three Types of Disagreements

On the adjudicative conception, then, actual consensus is not even
a regulative ideal. The normal condition of politics is that we
disagree. We need, though, to distinguish three types of political
disagreement. The adjudicative theory of democracy focuses on rea-
sonable disagreement, that is, where Alf and Betty disagree about what
principle or policy is publicly justified, but understand the position
of the other as reasonable (though erroneous). The adjudicative
conception supposes that most of the disagreements between most
of the people most of the time are of this sort: people have different
political views, but do not dismiss the views of most other citizens as
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unreasonable. This, I have argued, is just the sort of case in which
our commitment to public justification leads us to submit to the
democratic umpire: I believe my proposal is correct, but I also see
your objection as reasonable.”? If we are to arrive at a common
policy, we need some way to adjudicate our dispute.

The second sort of disagreement is more troubling: one party sees
the competing position of the other as unreasonable. Suppose Alf believes
that P is publicly justified, and is entirely convinced that Betty’s
support of not-P is unreasonable. It is hard to see why Alf should
submit the dispute to an umpire. Why submit to arbitration when
the other’s position is, in your view, manifestly unreasonable? It may
thus seem that the adjudicative view has the same fatal flaw as the
deliberative conception: we do not have consensus on the reason-
able. Two considerations, however, indicate that the adjudicative
conception can admit this lack of consensus without undermining
the justification of the democratic order: (1) In complex communi-
ties we do not have simply dyadic disagreements. Alf may believe
Betty’s opposition to P is unreasonable, but there are also Charlie’s
and Doris’s objections to consider. If Alf believes that the democratic
umpiring procedure is justified, he will still have reason to submit
the justifiability of P to the umpire. (2) Indeed, assuming Alf has
faith in the reliability of the umpire, he may even agree, for purely
pragmatic reasons, to adjudicate his dispute with Betty. To revert to
the baseball example, suppose that Betty claims a right to a fourth
strike. If we understand umpiring simply as a way to resolve reason-
able disputes, Alf has no reason to submit the dispute to adjudication
as it is manifest that she has no case, and it would be outrageous for
the umpire to rule in her favor. It is not a question open to reason-
able dispute. Nevertheless, Alf may indeed refer the claim to the
umpire for purely pragmatic reasons. If Betty also has faith in the
umpire, it will be a quick way to resolve the conflict and get on with
the game. If he has faith in the reasonability of the umpire, then he has
good reason to appeal to the umpire even in the face of what he sees
as an unreasonable proposal. Now, interestingly, both parties may be
in the same position. Alf may believe that Betty’s position is unrea-
sonable, while she may view his as beyond the bounds of plausibility,
yet each may view the umpire as a reasonable way to decide their
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disputes. They may do so because they may believe it is impartial,
and that it generally yields reasonable answers. What is of interest
here is that political life is possible even in the face of mutual
conviction of the unreasonability of others if each party has grounds
for accepting the reasonability of the umpiring mechanism.

It may seem that all this at least supposes a basic consensus on the
justifiability of the umpire. What if citizens disagree about that? It is
here that philosophical questions of justification must be distin-
guished from questions of efficacy. The justification of the umpiring
mechanism does not depend on widespread actual consensus on its
justifiability. Perhaps a large group of anti-democratic citizens wish
to overturn democracy. This certainly does not show that democracy
is unjustified. If, given all his cognitive resources, Alf concludes that
there are no reasonable objections to the democratic method of
resolving disputes—reasonable given his own epistemic standards—
then he will conclude that democracy is justified, even in the face of
its rejection by many. However, if for whatever reasons many citizens
reject the democratic method, it will no longer serve its practical
function of resolving disagreements. Alf may well conclude that,
however justified the democratic state, his fellow citizens are so
irrational or immoral that it cannot perform its task of resolving
disputes, and so appeals to it are pragmatically pointless.

Of course if his fellow citizens are thoroughly irrational or im-
moral, Alf himself may reject democracy on deeper grounds: when
placed in the hands of his fellow citizens it yields consistently unrea-
sonable results. As I argued in section 5.1, an umpire has an episte-
mological task at which it must be competent. One’s commitment to
the umpire is thus contingent on one’s evaluation that it does a
reasonable job tracking the merits of the disputes. If Alf concludes
that the umpire is incompetent, he will not see it as conforming to
the Ideals of Reason and Public Justification, and so will conclude
that it is not justified. If many believe this, again, democracy will not
be efficacious. But whether or not democracy is a justified way to
adjudicate disputes does not depend on how many people think it
is justified, but whether it does indeed conform to the Ideals of
Reason and Public Justification.
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6 Conclusion

I have made a number of claims in this essay; it may help to summa-
rize the main steps in the argument. The point of departure was the
claim made by one familiar variety of deliberative democracy that
(1) the Ideal of Reason conjoined with the Ideal of Public Justifica-
tion leads to the Regulative Ideal of Real Political Consensus. My
main aim has been to show that (1) is not the case. I began by
arguing that (2) the Ideal of Reason implies the Principle of Sincer-
ity; (3) together, the Ideals of Reason and Public Justification under-
write the idea that justified principles and policies should express a
rational consensus: all rational citizens should be able to embrace
them. (4) This seems to provide the basis for the Regulative Ideal of
Real Political Consensus; however, I have argued that (5) a commit-
ment to a political life based on rational consensus does not support
the pursuit of actual political consensus. To show this, I examined
several different interpretations of a public justification. I claimed
that (6) the Principle of Sincerity conjoined to PJ(1) does not lead
to the Regulative Ideal of Real Political Consensus; (7) PJ(2), on the
other hand, seems to easily lead to the Regulative Ideal of Real
Political Consensus, but it is inconsistent with the Principle of Sin-
cerity. Further, (8) PJ(3) plus the Principle of Sincerity does not lead
to the Regulative Ideal of Real Political Consensus, because we dis-
agree about what constitutes reasonable beliefs and so disagree
about the demands of PJ(3). Sections 3 and 4 considered and re-
jected several attempts to show that, since we do (or can) agree
about political reasonableness, the Principle of Sincerity coupled
with PJ(3) does after all endorse the pursuit of actual political con-
sensus; because these attempts fail, my conclusion in (8) stands.
Having tried to show that claim (1) is dubious, I closed in section 5
by arguing that devotion to the Ideals of Reason and Public Justifica-
tion leads us away from a consensual understanding of democracy
to an adjudicative conception, according to which the point of de-
mocracy is to umpire our inevitably conflicting judgments about
what is publicly justified. Pace Rousseau, “contradictory views and
debates,” and “dissensions, and tumult” are the very heart of a
healthy democracy.
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The Significance of Public Deliberation

Thomas Christiano

A number of theorists have recently put forth and defended a con-
ception of democracy called deliberative democracy. Their thesis is that
democratic decision making ought to be grounded in a substantial
process of public deliberation, wherein arguments for and against
laws and policies are given in terms of whether they advance the
common good of citizens and the justice of the political society. This
conception is to be understood by contrast with interest-group plu-
ralist and elitist conceptions of democracy. While many have pro-
claimed adherence to the idea that public deliberation ought to play
a major role in a democratic society, few have offered a clear account
of the significance that deliberation has for democracy. This paper
provides an account of the value and significance of public delibera-
tion in democracy. Its main aim is to establish that while public
deliberation per se has an exclusively instrumental value in enhanc-
ing the quality of decisions in democracy, equality in the process of
public deliberation has an intrinsic worth grounded in the require-
ments of justice. In the second part of this paper, I argue that one
main opposing view of the significance of public deliberation to
democracy, the justificatory view articulated by Joshua Cohen, fails
to provide a cogent account of the importance of public deliberation
to democracy.

First, I outline three different kinds of value that public delibera-
tion might have in political decision making. Second, I describe
three principal theses about the importance of public deliberation
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to democratic processes. Third, I argue for the claim that public
deliberation has essentially an instrumental value for democratic
decision making: it makes an important contribution to the ability
of democracies to produce just outcomes. Fourth, I argue that equal-
ity in the process of public deliberation is intrinsically just. So while
public deliberation is instrumentally valuable, a just process of pub-
lic deliberation ought to be structured in an egalitarian way. This is
the mixed account of the worth of public deliberation. Fifth, I argue
that Cohen’s attempt to account for the value of public deliberation
cannot be sustained and that the mixed account of the worth of
public deliberation is the one that deliberative democrats ought to
adopt.

Three Kinds of Value of Deliberation

Public deliberation transforms, modifies, and clarifies the beliefs
and preferences of the citizens of a political society. When and why
is this a valuable process? There are three kinds of value that public
deliberation might have. First, public deliberation may be valuable
because of its results. Three kinds of results are often hoped for from
public deliberation. One result is that public deliberation generally
improves the quality of legislation by enhancing citizens’ under-
standing of their society and of the moral principles that ought to
regulate it. Societies that experience a great deal of good-faith dis-
cussion and rational debate among all citizens on the merits of
alternative proposals tend to be more just or to protect liberty better.
Here, the justice of laws and social institutions may be increased by
the process of discussion. A second result is that the laws of these
societies may tend to be rationally justified more often in the eyes of
their citizens than those of societies that do not undergo intensive
processes of deliberation on legislation. Deliberation, it is often said,
leads to reasoned agreement among citizens on the merits of legis-
lation. In this case, the legitimacy of the society is increased by the
process of deliberation. A third result is that certain desirable quali-
ties in citizens are enhanced when they must participate in the
process of deliberation. People who participate frequently in delib-
eration as free and equal citizens are more likely, many think, to
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develop traits of autonomy, rationality, and morality. In this instance,
the wvirtues of citizens are increased by the process.!

It is important to emphasize the independence of the values of
justice, legitimacy, and virtue from the deliberative process that is
thought to be causally responsible for their realization. Rousseau
seems to have thought that these values were less likely to arise in a
society where public deliberation plays a role in the passage of
legislation.? Others argue that public discussion only diminishes
agreement on matters of principle and policy and undermines the
legitimacy of the social institutions. I do not mean to endorse these
claims, but to emphasize the point that the values discussed above
are at most contingent results of public deliberation. They support
only an instrumental value of public deliberation.

Second, public deliberation might have intrinsic value so that it is
worthwhile in itself that a person or a society go through a well-con-
ducted process of deliberation before making a decision. One such
view is that participation in public deliberation is an essential part
of the good life for an individual. This value is independent of the
results of deliberation.® A second version of the intrinsic value ap-
proach, which will receive the most attention in this paper, is the
idea that a society in which individuals deliberate publicly before
making decisions embodies a kind of mutual respect and concern
among citizens. To the extent that mutual respect and concern is
demanded by justice, it is intrinsically important that a group of
people treat each other in this way. The idea is that each has a right
to participate in a process of deliberation among free and equal
persons. I will defend a particular version of this idea in what follows.
One point to note, however, is that while these intrinsic values may
confer some worth on the outcomes of the decision making (the
decision is made in an egalitarian way), their presence is compatible
with there being independent standards for the worth of outcomes
that compete with the procedural values involved in the particular
way of bringing about the outcomes. Hence it is possible to ascribe
both instrumental and intrinsic worth to the process of public
deliberation.

A third way in which deliberation might be thought to be valuable
is as a condition of political justification. In this account, a process



246

Thomas Christiano

of deliberation, suitably constrained, is necessary and sufficient for
the justification of the outcomes of the process. The outcomes are
justified because they are brought about in a certain way. There are
no independent standards for assessing outcomes on this approach:
the standards for assessing institutions are entirely elaborated within
the process of deliberation among free and equal and citizens.

Three Theses about the Importance of Public Deliberation to
Democracy

There are three theses about the significance of public deliberation
to democracy. Each of them can apply to the three ways in which
deliberation is valuable. I list them in the order of increasing
strength. First, we might simply say that public deliberation can
contribute to the worth of democratic institutions. Public delibera-
tion may not be necessary for the worth of those institutions and it
may not be sufficient either. Call this the contribution thesis. The
second thesis is that deliberation is a necessary condition for the
worth of democratic institutions. That is, a democratic society that
makes decisions without public deliberation is an undesirable form
of political society.* Call this the necessity thesis. The third thesis is that
public deliberation is the only value in democracy. The only reason
why democracy matters is that it involves public deliberation among
equals. This is the exclusivity thesis.

Notice that the instrumentalist account of the value of delibera-
tion is compatible with the contribution thesis as long as we hold
that there are other important values (intrinsic or instrumental)
associated with democracy. It is compatible with the necessity thesis
to the extent that the deliberative aspect of democracy is instrumen-
tally important. The exclusivity thesis coupled with the instrumental
approach to deliberation would entail a kind of instrumentalist ac-
count of democracy. The view that public deliberation has intrinsic
value is similarly compatible with all three theses, as is the mixed
view. The justificatory view, which is compatible with the necessity
thesis and may entail the exclusivity thesis, may be incompatible with
the contribution thesis since it requires that there be no value to
democracy other than the process of deliberation.
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While not all logically possible ways of talking of these values have
been listed, these three values and three theses are exhaustive of the
space of plausible things one can say about the significance of public
deliberation to democracy. We are now ready to assess the various
positions that are taken on the question regarding the significance
of deliberation to democracy. I use the three kinds of value that
deliberation can have to classify views and assess the three theses for
each of these categories of value.

The Instrumental Value of Deliberation

Is it the case that public deliberation enhances the outcomes of
democratic decision making? The justice and virtue effects of public
deliberation on democratic outcomes would appear to be reasonably
likely outcomes of democracy, at least if the public deliberation takes
place in a political context free of fear and intimidation or ridicule
and a wide variety of points of view can be expressed and heard in
the public forum. Discussion and deliberation promote greater un-
derstanding of the interests of the members of society, as well as how
the common features of the society relate to those interests. They
allow us to submit our understandings to the test of critical scrutiny.
John Stuart Mill states the reason forcefully:

The whole strength and value then of human judgment, depending on the
one property, that it can be set right when it is wrong, reliance can be placed
on it only, when the means of setting it right are kept constantly at hand.
In the case of a person whose judgment is really deserving of confidence,
how has it become so? Because he has kept his mind open to criticism on
his opinions and conduct. Because it has been his practice to listen to all
that could be said against him; to profit by as much of it as was just, and
expound to himself, and upon occasion to others, the fallacy of what was
fallacious. Because he has felt that the only way in which a human being
can make some approach to knowing the whole of a subject, is by hearing
what can be said about it by persons of every variety of opinion, and studying
all modes in which it can be looked at by every character of mind.?

Under the assumption that minds informed in this way will often
make better decisions and that a society wherein all its members
participate in this process of discussion and debate will at least be
able to root out policies based on unsubstantiated prejudices, we
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have reason to think that a society that promotes public deliberation
will make better decisions. It is likely to be more sensitive to and
understanding of the interests of a broader portion of the popula-
tion than one where citizens do not have the opportunity to express
and discuss their interests. Its decisions will be informed by a better
knowledge of the facts that are important to the realization of the
aims of the society, since a wide variety of people and groups have
the opportunity to examine the facts and test each others’ views on
these matters. The ideas of justice and the common good that pro-
vide the ultimate justification for many policies will usually avoid
egregious forms of arbitrary treatment that arise when a decision-
making group is not aware of other groups in the society. The more
fallacious and superstitious forms of reasoning about these matters
will generally be undermined. In short, the process of public delib-
eration will serve as a kind of filtering device, taking out the egre-
gious forms of ignorance regarding interests and justice.

These are modest claims that appeal to our common sense, but
we ought to remember that empirical evidence for such large-scale
effects of public discussion is fairly thin and not all of it is positive.
Most of the supporting research has been done only on small
groups, and so its generalization to the context of democratic socie-
ties must be treated with caution.® So we can only give a tentative
endorsement to these claims. They call for more empirical research.
In addition, the virtue effect of deliberation is endorsed by common
sense. In a society where public deliberation is the norm, having
traits by which one can contribute to public deliberation is highly
functional for individuals, or at least for groups. Where one is unable
to make a contribution to the public discussion that informs policy
making and one has distinctive interests and points of view, those
interests and points of view are not likely to be accommodated in
the policies that are chosen. At the same time, in a society where
public discussion is ignored or suppressed, individuals are not likely
to have reason to discuss their views with others, and they will have
less reason to think carefully about many of their views. To the extent
that participation in discussion on a regular basis enlists the abilities
necessary for that participation, it is likely to enhance the character
traits of citizens. And to the extent that public deliberation calls
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upon a set of morally important qualities such as rationality, auton-
omy and respect for others, there is some reason to think that these
traits which are important in politics will be promoted more in a
society that encourages deliberation among all of its citizens. Here
too, the empirical evidence for this kind of commonsensical claim is
scanty, and more research is called for. Moreover, we can see some
ways in which public deliberation might promote poor character
traits in some circumstances as well. For instance, a capacity for
pandering and manipulation may prove to be superior to the more
desirable traits in some contexts. Or perhaps indecisiveness will also
result in some societies that greatly value public deliberation.

Does public deliberation increase the tendency among citizens to
agree on political matters and thereby increase the legitimacy of the
actions of the state? This outcome is unlikely in a large pluralistic
society. Discussion and debate increase the diversity of opinions on
many matters. While discussion may eliminate some disagreements
such as those that are the result of mere prejudice and superstition,
it is likely to generate disagreements also. If discussion is set in an
egalitarian context, then many more points of view will have to be
debated to the extent that previously neglected sectors of society
come to the fore. One need not be a skeptic about knowledge of
matters in politics to see that debates about these matters are ex-
tremely hard to resolve. Differing points of view cannot be elimi-
nated when there are participants with differing social and
economic backgrounds and experiences in life and when the evi-
dence always falls short of proof. His highly speculative developmen-
tal moral psychology notwithstanding, what Rawls has called the
“burdens of reason” weigh against achieving agreement on matters
that are of great importance in politics, including issues relating to
the common good and social justice.”

Would it be desirable for deliberation to increase the tendency
toward agreement? While agreement may contribute to the stability
of society, disagreement and diversity of view are among the most
fertile conditions for the realization of the justice and virtue effects.
Some might say that reasoned agreement among citizens is a good
since they live under a scheme of social institutions that accords with
their sense of what is right. But this is not a desirable state of affairs
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unless what they believe to be right is in fact right or close to it. Mere
agreement on principles adds only a little value (viz., some stability)
to the institutions on which there is agreement and may make mat-
ters worse if those institutions are unjust. Furthermore, given the
likelihood that egalitarian institutions will in fact produce a lot of
disagreement, the idea that we will in fact achieve agreement on the
right principles of justice if and only if we structure our democratic
institutions in the right way is clearly false.® The best we can do
toward achieving an understanding of justice and the common good
is by means of a trial and error process wherein a diversity of points
of view is always present to test any particular view. Hence, we ought
not to be aiming at consensus on moral and political matters. As
long as public discussion acts as a process of trial and error for
excluding forms of ignorance, it serves a useful purpose for individu-
als as well as for society while increasing the amount of disagreement
in the community.

Are these instrumental values of public deliberation the only val-
ues in democracy? Clearly the exclusivity thesis is false with regard
to instrumental values. Democratic societies include mechanisms
that are instrumentally important aside from their encouragement
of deliberation. First and foremost is the power-checking mechanism
of majority voting. Majority rule helps ensure that a small elite
cannot tyrannize the rest of the population. Majority voting diffuses
power throughout the population and thereby substantially disables
anyone from seriously abusing his or her fellow citizens. In addition,
voting is an informational mechanism. A vote for or against a candi-
date or policy sends a signal that, relative to the alternatives, there
is something desirable or undesirable about the candidate or policy.
This signal is not always a very clear one, but it is clearer than most
that are available in society. Hence, majority voting has a function in
ensuring justice, and we have reason to think that voting also has an
effect on character since it requires one to think for oneself and
make choices that have some impact on the world one lives in.

The power-checking and signaling functions of voting are greatly
enhanced when they are coupled with public deliberation among
equals in a society. But they have value independent of the worth of
public deliberation and can play an important role even when public
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deliberation is absent. Moreover, the function of public deliberation
cannot be realized without voting power being distributed widely.
First, a logical point: one does not deliberate unless one is making
a choice, and we do not deliberate unless each one of us participates
in making the choice. For example, a prosecutor does not deliberate
with a jury; she merely tries to persuade and advise the jury which
in turn deliberates about the verdict. Second, it is because citizens
have voting power that they have reason to contribute to public
deliberation. A citizen’s incentive to listen to another’s opinion with
which he disagrees strongly diminishes when that other has no
power. So a citizen’s incentives to express her opinions and support-
ing reasons, as well as to think about political matters, correspond-
ingly decline when she has no power. Hence, it is because voting
power is widely distributed that public deliberation on a wide scale
exists at all. Thus the mechanism of voting has an independent
impact on the justice of society (through power checking and signal-
ing) as well as on the characters of citizens, and it is a necessary
condition for the efficacy and even the existence of public delibera-
tion. The exclusivity and necessity theses with regard to instrumental
values are false.

Why Public Deliberation Per Se Is Only Instrumentally Valuable

Turning to the intrinsic value of deliberation, there are two ways in
which public deliberation is thought to have intrinsic value. First, it
may have intrinsic value to the extent that participating in discussing
matters of great moral importance is an essential or at least irreduc-
ible component of the good life. Second, public deliberation may
have intrinsic value to the extent that the presence of public delib-
eration is an expression of a kind of mutual respect among citizens
in the society.

When I submit my views and my arguments to you for your evalu-
ation and response and I listen to your ideas and arguments with an
eye to learning something from you, I express a kind of respect for
you. I am treating you as a kind of rational and intelligent being who
has something to offer. If I am discussing some topic with you or
someone else and you say something germane to the discussion
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which I simply ignore, I express a kind of contempt for you. To the
extent that respect is due you, I have acted in a way that is not fitting
in my relation to you. I have treated you unjustly.

Politics adds another dimension to this mutual respect argument.
When I think about mathematics, say, and I do not ask you for your
opinion even though you know a lot about it, I am not necessarily
expressing contempt for you. I may be shy or I may not wish to take
the time to discuss the matter with you. These are sufficient reasons
for my not coming and talking to you about the subject. I may display
imprudence by not discussing matters with you but I am not thereby
treating you unjustly. Of course if there is a general expectation that
I discuss topics with those who are knowledgeable and you are
the only such person around, then my failing to discuss the matter
may be taken as a slight without some stronger explanation. In
general, though, in ordinary discussion, we express contempt for
someone only when we ignore or dismiss a legitimate contribution
they make.

In politics, by contrast, the matters up for discussion have to do
with decisions that affect people’s lives. If, even if as a result of
shyness, I fail to discuss with you my ideas about how our lives should
be lived together and I attempt to realize these ideas without con-
sulting you, I express a kind of contempt and lack of concern for
you. This contempt is what characterizes all forms of nondemocratic
political decision making. Not only do you not have a vote, I do not
consult with you in my private deliberation. In democratic politics,
of course, decisions are not imposed in this way even when there is
no public deliberation. A decision is imposed only when there has
been a vote. What decision is made is uncertain until the vote, and
so it is not the case that individuals simply impose their views on
others. Nevertheless, democratic politics without widespread public
deliberation does seem to express a failure of respect for those fellow
citizens who are not included in the deliberation. In politics, express-
ing respect for persons who will be affected by a decision involves,
in addition to giving them a vote in the decision, seeking out their
views and engaging them in discussion on the matter. In addition to
the duty of not ignoring the expressed opinions of equals, there is
the duty of seeking out their opinions.
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What is the central intrinsic value appealed to in this latter case?
In my view the central intrinsic concern is that individuals have equal
access to the cognitive conditions necessary to making good deci-
sions regarding their lives together. The cognitive conditions of
decision making are those conditions that enable a person to under-
stand better what is at issue in a decision as well as better to discern
the right decision. Participation in the process of public deliberation
is one of the main cognitive conditions. The idea here is that the
mere fact of talking together about politics is not the central intrin-
sic concern; what is of central importance is that individuals have
equality in the cognitive conditions of democratic decision making.
This latter requirement, as we shall see, is a requirement of justice.
Where there is a process of public deliberation and some have no
opportunity to have a say, they are being treated as inferiors in the
decision-making process because they have been denied equality of
access to the cognitive conditions of democratic decision making. To
be sure, deliberation and discussion also generally have instrumental
value, as was argued in the previous section, but there need not be
any injustice in the mere fact that a society makes decisions without
a process of public deliberation.

This claim is quite complex, and I shall explain it in what follows.
It accounts for a series of considered judgments on the intrinsic
importance of deliberation. In one scenario, one person makes a
decision that affects another’s life without consulting that other
person; in addition to the inequality of power in the decision making
itself, there is an inequality in the fact that only the deliberations of
the decision maker will affect the decision. Ultimately, the person
who has no say is likely to have his interests neglected even by a
benign decision maker. This implies that the political decision-mak-
ing process fails to treat the members as equals. Notice here that the
deliberator is deliberating privately about political matters. The
other, by contrast, is not deliberating at all since no decision is being
made by him. The injustice here, I contend, is the fact that a decision
affecting all is made from the private deliberation of only one.

Now consider a second scenario of a democratic society in which
no one discusses the merits of policy and law with one another.
Either each person simply reflects on his or her own on what the
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best policy is, as Rousseau recommended citizens do, or everyone
engages in bargaining and coalition building without discussing the
merits of the preferences from which they begin. Here I suggest that
there is nothing intrinsically wrong with either situation. No one is
treating anyone else unjustly or with contempt. No one’s interests or
points of view are privileged. Note that the citizens’ preferences
need not be unreflective. They may all be revising their preferences
on their own and may continue to be willing to do so on the basis
of their own subsequent reflections. They may engage in private
deliberation and not public deliberation. Furthermore, citizens in
such a situation need not be concerned with merely their own inter-
ests or with the interests of some part of the society. They may all be
concerned with the common good and with justice. Hence the de-
liberation about political matters, while being entirely private, can
be both reflective as well as morally driven. Indeed, citizens may even
attempt to choose an alternative on the basis of reflection on con-
siderations they believe others can reasonably accept. All of these are
possible without public deliberation.

Clearly there is something amiss in this situation: citizens fail to
go through the learning process that discussion among differently
situated persons with different points of view affords. But it is not
intrinsically problematic; as long as each person’s deliberations take
place against the background of equality of access to the conditions
of decision making, there is no injustice.

There are other situations, in which issues are framed in terms of
self-interest alone, where the absence of discussion does not detract
from the intrinsic value of the democratic process. For example,
suppose that a group of people must decide where to do their
sightseeing together. While there is no more at stake in the decision
for one than for anyone else, they have different desires. Each pre-
fers that the group remain together even if that means going to the
less desired place. No matter which of the two places they visit, they
prefer to remain a group despite the fact that they have different
desires. They respect each other as equals. Surely, the best way for
them to decide where to go is by majority rule. In this context, each
is encouraged to vote on the basis of his or her own interests and no
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one is much inclined to discuss the alternatives with others. Each
person is engaged in private deliberation about how to vote and they
vote mostly on self-interest; as long as each has roughly equal access
to the cognitive conditions for decision making, there is nothing
intrinsically wrong with the process. To be sure, there may be some
loss of information resulting from the fact that they do not discuss
the matter with each other, but there is no injustice in how they
make their decision. The situation is not an oppressive one.

I do not want to claim that all or even most issues are framed in
terms of self-interest alone. The vast majority of issues must be
framed in some mixed way where the interests of the participants
are at stake but they are asked to give their views on what the
common good or justice demands. And no matter how issues are
framed, it seems that the presence of public discussion will probably
improve the quality of the outcome.

Both judgments on this second set of scenarios suggest that the
value of having a scheme of public deliberation is essentially instru-
mental. Let me suggest another consideration. Suppose that for
some reason we know that discussion among a group of people is
not likely to lead to any new understanding or information and that
any change of mind will arise due to nonrational processes such as
those described by social psychologists as social comparison effects (i.e.,
individuals change opinions merely because selected others have
those opinions).? Does the process in this kind of context have much
worth? It appears not to. Or suppose that the topic under delibera-
tion is of extremely limited significance to the community. Of what
significance is a process of public deliberation in this context? Its
significance is very small. Or, suppose that the topic under discussion
is very important but that even a minimally effective discussion of it
would be incompatible with making the decision in a timely manner.
Surely in this kind of context, the worth of the deliberations would
be nil. In my view, these observations, along with those cited above,
suggest that we regard public deliberation as primarily of instrumen-
tal value. Itis an instrument for the making of high quality decisions.
If public deliberation does not serve that purpose, it does not have
value.
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A Mixed Approach to the Value of Public Deliberation

Consider a situation in which individuals are unequally placed with
regard to the cognitive conditions for decision making. This occurs
in a democratic society where each has a vote and wherein there is
a process of public deliberation, but where some do not have the
means or the educational background necessary for participation or
are simply not listened to in the process of deliberation for reasons
not having to do with the content of what they have to say. They are
being treated as inferiors. It also occurs where there is no public
deliberation but where the private deliberations of citizens are based
in unequal cognitive conditions. Though each has a vote, some do
not have the basis on which to make informed or thoughtful deci-
sions due to poverty and poor education. These too are being
treated as inferiors and their interests are not being given equal
consideration in the process of discussion. The injustice in situations
of private deliberations against a background of inequality of cogni-
tive conditions is quite similar to that of a society where there is
public deliberation among unequally situated citizens.

Now consider a scenario in which all the citizens participate as
equals in the process of discussion. Each has the resources to make
a contribution and others are at least willing to listen to what each
has to say. I shall not go into the nature of this equality right now.'’
What I want to argue here is that equality in the process of demo-
cratic discussion has two main merits. First, as argued above, it
improves the quality of the outcomes of democratic decision mak-
ing. Public deliberation generally improves the quality of the out-
comes, and equality in the process of deliberation should enhance
this effect since it permits the points of view and interests of all the
participants in the society to be given a hearing and to be accommo-
dated to the extent that they can be.

A second merit of such a process is that it treats all the members
of society as equals. Institutions of discussion and deliberation affect
the distribution of the cognitive conditions of understanding among
the citizens. This is where the principle of political equality comes
in. Egalitarian institutions are charged with the task of distributing
the cognitive conditions of understanding widely so that individuals
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have the means of enhancing their understanding of their interests,
and of reflecting on the grounds and merits of their politically
relevant moral convictions and the best way to advance them.

How does wide distribution of the conditions of understanding
promote equality? Those who do not know what policies will advance
their interests or their conception of what is best are not likely to
have much real power compared with those who do know. Compare
a person who does not know how to drive but is at the wheel of an
automobile, with someone who has a car and who does know how
to drive. The first person is powerless because of his ignorance of
how to use the resources at his command; the second, who has the
same resources, does have control. This parallels the comparison
between those who vote on the basis of some real understanding of
politics and those who have little. There is a considerable differential
in power, because while the ignorant might sometimes be able to
block the knowledgeable from getting what they prefer, the ignorant
will never get what they prefer except by accident.

Furthermore, confused or distorted conceptions of one’s interests
or moral aims can undermine one’s ability to advance ends. Com-
pare the person who has a car and knows how to use it, but has only
confused and contradictory ideas of where he wants to go, with the
person who knows where she wants to go. The first person is at a
considerable disadvantage in power compared with the second. He
will drive around aimlessly without achieving any end, while the
second person will be able to achieve some end that she desires. This
is a real difference in power.

Finally, a person whose conception of his interests and aims is
more or less arbitrarily arrived at is at a disadvantage in relation to
a person who has thought about her aims and has some basis for
pursuing the ends she does. The person who has a poorly reasoned
or unreflective conception of his or her aims is a person who is
unlikely to achieve much of worth to himself. He will be easily
subject to confusion, arbitrary changes in opinion as well as manipu-
lation by others. Since it is important to advance the interests of a
person, as well as morally worthy aims, it is important for him to have
some reasoned grasp of his interests and aims.



258

Thomas Christiano

To sum up, democratic institutions and in particular institutions
of discussion and deliberation have a large impact on whether indi-
viduals have the opportunities to reflect on and come to a better
understanding of their interests and to arrive at a more reasoned
point of view. Public discussion and deliberation thus contribute
importantly to egalitarian democratic institutions and the principle
of equality provides a rationale for distributing the resources for
deliberation equally.

Equal Consideration of Interests and the Importance of Public
Deliberation

This twofold account of the significance of deliberation can be
grounded entirely in a principle of equal consideration of interests.
The argument, which I have laid out extensively elsewhere, proceeds
along the following lines.!! Justice requires that the interests of
individuals be given equal consideration when there is conflict of
interests. In a political society, where there is considerable disagree-
ment about what the interests of individuals are as well as what kinds
of policies and legislation embody equal consideration of interests,
the ultimate public embodiment of equal consideration of interests
is in institutions that ensure that each has an equal say in the
collective decision making. This generates a principle of one person,
one vote on collective matters, and it requires that other relevant
forms of social power be distributed in accordance with a principle
of equality. Contrary to what many critics have to say, the above
argument shows that the principle of political equality gives a pow-
erful account of the significance of public deliberation for a just
political society. Equality in the cognitive conditions for decision
making, I have argued above, is a necessary condition for political
equality. Hence, justice requires such equality. Although public de-
liberation itself is not a requirement of justice on this account, when
there is public deliberation, justice requires that each be able to
participate as equals.

Here we must deal with a potential objection to the foregoing
account. Because the principle of equality in public deliberation is
justified as a solution to conflicts of interest, it may be unclear how
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the principle applies to controversies over civil and economic justice.
Someone might object to my account on the grounds that since
everyone has the same interests in these cases—to find the right
conception of justice—there is apparently no conflict of interest.
The objector might conclude that equality in public deliberation is
not required in this context; and since this is one of the contexts in
which public deliberation seems most desirable, one might worry
that the principle of equal consideration of interests cannot provide
an adequate account of the intrinsic importance of equality in public
deliberation. I respond to such worries by showing that important
interests do conflict when citizens advance opposed conceptions of
justice and the common good. There are really four such interests.
First, there is the interest in recognition. Each person has an interest
in being taken seriously by others. When an individual’s views are
ignored or not given any weight, this undermines his sense of self-
respect in which he has a deep interest. Each has an interest in
having his conception of justice heard and taken into account in the
process of discussion on these matters. These interests in recognition
conflict to the extent that individuals advance opposing conceptions
of justice. Second, conceptions of justice often reflect disproportion-
ately the interests of those who hold them. There is a tendency to
cognitive bias in elaborating and publicly defending conceptions of
justice particularly in contexts of actual political conflicts. Cognitive
bias is natural given that individuals are likely to be more sensitive
and understanding toward their own interests than those of others.
In a complex community where individuals’ positions in society are
quite different, this tendency to bias is increased. If many advance
conceptions of justice in public discussion that reflect their interests,
those who lack opportunities to advance their own will lose out. It
will be clear to every excluded or underrepresented person that the
process is treating his or her interests and point of view as less worthy
of a hearing. Thus serious conflict of interest is likely to accompany
controversies on justice, and each has an interest in having the
conditions for articulating and defending his or her own views on
the matter. A third interest associated with advancing a conception
of justice is that a person will most likely experience a sense of
alienation and distance from a social world that does not accord with
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any part of her sense of justice. She will have a sense of nonmem-
bership. That individuals have these kinds of difficulties can be seen
from the experience of indigenous peoples in societies that are
radically different from theirs. But this sense of alienation can be
experienced to lesser degrees when there are lesser disagreements.
The interest in a sense of membership is a source of conflict as well,
to the extent that individuals differ in terms of the kinds of commu-
nities that give them a sense of membership. A fourth interest is
related to the interest in coming to have the right conception of
justice. If persons are to be rationally persuaded, the arguments that
lead them to the new belief must start by appealing to their initial
beliefs. Persons are not persuaded by arguments based on premises
they do not believe. As a consequence, the views of each person in
a process of social discussion must be taken seriously if each is to
have the opportunity to learn from that discussion. But a person’s
views will not be taken seriously in such a process if that person does
not possess the power to affect political decision making, or if that
person does not have the means to develop his or her understanding
of the common good, or if that person’s views lack coherence or
consistency or any reasoned basis. Finally, a person will not be taken
seriously if that person does not have the means to have his or her
views heard in the public forum. Why should others try to convince
someone who has no impact on the decision, or who is unable to
articulate her views, or who is unlikely to hold the views for more
than a short period of time, when there is so little time to persuade
those who do have power and the understanding of what is at
stake? So each person has an interest in having his or her own view
taken into account in discussion, and citizens’ interests conflict to
the extent that there is a limited space in which to discuss all views.
The only way to treat these interests equally is to give them equal
shares in political authority, and one essential component of having
such equal shares is having equal shares in the process of public
deliberation.

To avoid misunderstanding, when I say that individuals have inter-
ests in advancing their own conceptions of justice, I do not mean to
say that their conceptions of justice are mere masks for their own
interests or that individuals’ conceptions of justice are mere tools for
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pursuing their own interests. It is a fundamental fact that human
beings are deeply concerned with matters of civil and economic
justice and are concerned with having the most accurate under-
standings of these matters.!? Conflict in political society is often
generated by pervasive but sincerely based disagreement on these
matters. The four kinds of interests described above are not interests
that individuals strive to realize when advancing conceptions of jus-
tice; the realizations of those interests are by-products of a process
wherein each is assured an opportunity to advance his or her own
conception of justice in a world where there is uncertainty about the
truth of any particular conception.

One final note here shows how the instrumental and the intrinsic
merits of public deliberation among equals fit together in this con-
text. It is precisely because the conflicting interests in advancing
opposed conceptions of justice are not all that is at stake in demo-
cratic decision making that there is room for an instrumental evalu-
ation of democratic institutions in addition to the intrinsic value that
we have found. Each has an interest in seeing justice being done in
his or her society, and so the process of decision making and public
deliberation must be partly evaluated in terms of whether the aim
of justice is achieved. On the other hand, given the opaqueness of
social justice and the consequent disagreements about what it is and
whether it is realized as well as the four conflicting interests de-
scribed above, each person has a just claim to an equal share of
the resources for making decisions and contributing to the public
deliberations.

With these remarks in mind we can now see what the mixed
account of the significance of deliberation says. First, public delib-
eration increases the chance that the decision making in a demo-
cratic society will lead to good outcomes. Public deliberation among
equals may well do this job better than public deliberation simpliciter
since it increases the information about the interests of all the dif-
ferent groups of people in society, and it brings in a greater variety
of perspectives on justice and the common good with which to test
and compare any particular conception of these matters. While pub-
lic deliberation per se is only instrumentally valuable, equality in the
process of public deliberation is a requirement of a just process of
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public deliberation; equality is a kind of side constraint on how the
process of public deliberation is to be organized. Finally, we can see
from these arguments that public deliberation and equality in this
process are only some among a number of important values that
democratic decision making can embody.

Deliberation as the Context for Political Justification

The account I have provided so far provides the best understanding
of the significance of public deliberation as most of its current
defenders see it. It remains for us, however, to look at the one main
competing conception of the significance of public deliberation. On
this account public deliberation is thought to be valuable as a con-
dition of the justification of the social institutions that are decided
upon with the help of that deliberation. Joshua Cohen’s charac-
terization of deliberative democracy aptly captures this view: “The
notion of deliberative democracy is rooted in the intuitive ideal of a
democratic association in which the justification of the terms and
conditions of association proceeds through public argument and
reasoning among equal citizens.” In addition, he says that “the ap-
propriate terms of association provide a framework for or are results
of their deliberation.”'® The idea is that democratic deliberation and
its conclusion in reasoned agreement are not intrinsically valuable,
nor are they instrumentally worthwhile; rather, they justify the out-
come. On this account, there are no independent standards for
evaluating outcomes, in terms of which one might criticize the de-
liberative process. This is in stark contrast to the account defended
above, which permits that a piece of legislation can have a certain
worth because it has been chosen in a democratic way while being
nevertheless unjust. The justificatory view of democratic deliberation
does not permit this complex kind of assessment.

A way of illustrating the contrast between these two views is to
compare a criminal trial procedure to a game. In a criminal trial
procedure, there are often two distinct ways of evaluating the insti-
tution. We evaluate the trial process in terms of whether it correctly
determines who is guilty and who is innocent with a preference for
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erring on the side of innocence. This is an instrumental evaluation
of the trial process. We also evaluate the trial process in terms of how
it treats citizens. Does it protect the rights of the accused? Does it
properly protect the rights of victims? Does it treat all the partici-
pants as equal citizens? These are intrinsic values of the trial proce-
dure. A trial procedure that adheres to norms of just treatment of
victims and defendants confers some worth on the outcomes of the
use of that procedure even if we know that the outcomes are not
correct. Thus we have both intrinsic methods of assessing these
procedures and independent standards. The relation between de-
mocracy and desirable outcomes, on the justificatory account, is not
like that of a trial procedure to guilt or innocence; it is more like
the relation between the rules of a game and the winner of the
game. The rules of the game do not help us discover the winner of
the game as if that were an independent fact; the rules define who
is the winner. The winner of the game logically cannot be deter-
mined by any other method. Similarly, the idea is that the demo-
cratic process justifies the outcomes: they constitute what an
“appropriate” outcome is. The appropriate outcome logically cannot
be brought about by any other procedure.

Cohen’s fuller exposition of this view can be summarized in the
following proposition: “Outcomes are democratically legitimate if
and only if they could be the outcome of free and reasoned agree-
ment among equals.”!* Very briefly, the process by which legitimate
outcomes are brought about is called the ideal deliberative procedure.
This procedure is one in which citizens deliberate with each other
about the just terms of association under specific conditions of
freedom and equality. Each citizen attempts to advance certain terms
of association on the grounds that these latter serve the common
good or are just. They aim to achieve consensus and the issues on
which people disagree are to be settled by the force of the better
argument alone. We need not review the details of this account
except to observe that while the aim of public deliberation is con-
sensus, in the absence of consensus citizens will make choices by
majority rule. The idea is that outcomes of this process are politically
justified to its participants.
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Problems of Coherence in the Justificatory View

The ideal deliberative procedure is a model for institutions of collec-
tive decision making; it is not an initial situation wherein idealized
agents define the principles for just institutions of society. Actual
democratic institutions are justified to the extent that they resemble
or approximate the ideal deliberative procedure. Hence Cohen at-
tempts to allow for disagreement even in the ideal deliberative pro-
cedure. This is a proper concession to a basic reality of politics since
an ideal model of the democratic process must tell us how to decide
when disagreement remains. Discussion only rarely eliminates differ-
ences of opinion on matters of politics. It often produces more
disagreement and diversity of opinion even while it filters out egre-
gious forms of ignorance and arbitrary conceptions of justice. There
are many problems with trying to work out how the relation of
approximation to the model is to be worked out, but I will not focus
on that here.' My concern here is with the ideal itself. For it appears
to fall into a kind of incoherence.

The central puzzle with this ideal can be expressed in four propo-
sitions that are given in Cohen’s account of the ideal deliberative
procedure:

1. the outcomes of the ideal deliberative procedure are politically
justified terms of association to its members;

2. each member presents proposals and decides on the basis of what
he or she thinks is the politically justified account of justice and the
common good for that association;

3. the members often end up disagreeing about what is politically
justified even in the ideal case and must conclude their deliberations
with a majority vote;

4. there is nothing especially important about majority rule except
as a way of avoiding gridlock.

These propositions are all expressed in Cohen’s account and yet
it appears that they cannot all be true together. For if citizens dis-
agree about what is politically justified and vote on the basis of
majority rule then those who are in the minority cannot think that
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the outcome chosen by the majority is politically justified. The con-
sequence of this is that the members of the minority cannot regard
going through the ideal deliberative procedure as definitive of po-
litical justification. They must be evaluating the democratic process
in terms of standards that are independent of that process. They
elaborate their own minority view as an account of what is politically
justified.

Of course, we could defeat this conclusion in one of four ways:
either the procedure does not determine what is politically justified
(denial of 1); or the members do not try to come up with views that
are politically justified—this must be left to the procedure itself
(denial of 2); or the ideal deliberative procedure must always end
up in a kind of agreement that is somehow powerful enough to
legitimate outcomes despite disagreement (denial or refinement of
3); or finally, the members see majority rule as having by itself some
kind of legitimating function, for example, on the grounds of a
Rousseauian account of the epistemic value of majority rule (denial
of 4).

Assume for the moment that we are trying to arrive at a notion of
political justification and that at least strong agreement on outcomes
is impossible. So we will start by denying 2. We could distinguish
between justification and political justification in the following way.
Members justify their proposals to each other when they give reasons
to the others for accepting the proposals. The reasons need not be
conclusive or persuasive and so when one member gives a reason for
his proposal to another, the other need not be persuaded. Political
justification, by contrast, consists in the members successfully per-
suading other members of the worth of their proposals by means of
reasoned argumentation. I might think of a policy as justified be-
cause I can give what I take to be good reasons for that policy.
Nevertheless, I may not think that a policy ought to be chosen for
the association unless others have been rationally persuaded that it
is a good policy, in other words, unless it has been politically justified.
Using this distinction, we can see that the minority can think that
their proposals are justified but not politically justified. And they may
think that their policies ought to be politically justified before they
are enacted.
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The question that arises is whether the majority’s views are politi-
cally justified. They think of themselves as being justified in the same
way that the minority think of themselves as being justified. Yet they
have not persuaded the minority. It follows that they have failed to
politically justify their position. The minority must think of them-
selves as not participating in a process that results in political
justification. The only way in which a policy can be politically
justified to them is if they have been rationally persuaded.!®

A second option is that the defender of the justificatory view can
deny or refine 3 and say that the ideal deliberative procedure must
lead to agreement, but of a weak kind, and that it is in virtue of weak
consensus that the process results in political justification.!” A third
option is that the defender can say that political justification only
requires that a majority be rationally persuaded and that some effort
to persuade the others is made. As a fourth option, the defender can
appeal to necessity as a means of justifying imposing a decision on a
dissenting minority.

Weak Consensus and Reasonableness

Let us examine each of these options in turn. First, then, suppose
that though public deliberation does not achieve consensus on mat-
ters of detail; it generates consensus on more general matters. There
are two kinds of weak consensus here. One is that somehow every-
one comes to agree on the basic principles and values that ought to
ground the political association, but they disagree about the proper
priority relations among these values. So, for instance, two groups
might come to agree as a result of public deliberation that liberty
construed in a certain way and equality construed in some other way
are the central values that ought to be embodied in political institu-
tions. Suppose the agreement here is on quite specific conceptions
of these values. Call this a consensus on the list of values. What they end
up disagreeing on is the relative worth of these values. For example,
suppose one group places liberty before equality and the other
reverses the order. The implication for policy in this case, let us say,
is that one group favors a laissez-faire economy with few constraints
on competition and few guarantees of minimum well-being; the
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other favors a social democratic society that has highly regulated
markets in certain areas and state control in others, and a system of
redistributive taxation coupled with a strong welfare state apparatus
that guarantees a decent life for all whether employed or not. The
idea here is that the majority has been persuaded of the worth of
one of the orderings of equality and liberty and consequently views
one of these different kinds of institutions as justified. But the mi-
nority, though not persuaded of the majority’s view, can see that it
derives from values similar to their own, albeit in reverse order of
priority and with different strengths assigned to each. The minority,
though it disagrees on the matter of policy and even on matters of
principle to some extent, considers that the policy has been politi-
cally justified to them because it has been justified on the basis of
the list of values they accept.

Consider 