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The aspect of taxes and their harmonisation is one of the most discussed areas in the European Union. The advocates of tax harmonisation point especially to the need for uniform rules in connection with the growth in the volume of international trade. This includes growth in the number and importance of multinational companies and their subsidiaries, transfer of capital and persons – residents of a country who work in another country. As a result of these facts, there a conflict occurs amongst the individual tax systems that were built for decades or even centuries with consideration for national traditions, the economic situation, political and social development, as well as natural conditions, religion, etc. On the other hand, there are advocates of national interests who point out that tax policy should stay entirely within the competence of the individual Member States of the European Union. Should the Member States be deprived of the possibility to impose their own taxes and the amount thereof, this would result in a loss of competitive advantage particularly for the countries of Central and Eastern Europe – the new members of the European Union.

For the purposes of further discussion, it is necessary to concentrate on defining the term tax harmonisation. Tax harmonisation represents the process of approximation of the tax systems of the Member States on the basis of common rules.
 Tax harmonisation can be understood as a mechanism used to eliminate tax provisions that either create obstacles to the functioning of the single internal market or that distort competition. It is certainly true that tax harmonisation is not aimed at achieving a single tax system, but rather at approximation and synchronisation of the individual tax systems.

The first stage in the approximation of tax systems consists in tax coordination, which includes the conclusion of agreements or making recommendations with the objective of limiting harmful tax competition. The objective lies in setting a minimum standard of transparency and exchange of information in the area of tax administration
 rather than uniformity of tax systems. Bilateral agreements, especially bilateral agreements for the avoidance of double taxation and agreements on the cooperation of tax administrations (exchange of information, tax distraints, etc.) are one example of tax coordination. In this respect, it is necessary to mention informal multilateral agreements that resulted in adoption of sample agreements for avoidance of double taxation at the OECD level (between developed countries) and at the UN level (between a developed and a developing country or developing countries between themselves). For example, Common Rules for Company Taxation were created based on a similar principle in the European Union. However, tax coordination may even be spontaneous, unilateral. Most recently, we can observe a decrease in the tax rates for corporate taxes collected in the individual Member States of the European Union, which is a result of by the relatively intense tax competition.

Tax approximation (approximation of tax systems but not their harmonization) is the second stage of approximation of tax systems, while tax harmonisation is the third. Three stages can be identified in the harmonisation process:
 

1. selection of the tax to be harmonised,

2. harmonisation of the taxable base and, if appropriate, other construction elements of the tax (e.g. a tax entity),

3. tax rate harmonisation.

It is obviously not always necessary to reach the third stage; the harmonisation process may end with delimiting the taxable base and, within the rates available, Member States are left with discretion leading to a competitive environment.

The European Union promotes tax harmonisation as an instrument leading to the main objective, i.e. creation of a single market. The following constitute important obstacles to the single market:

· taxation of the free movement of, in particular, legal persons and free transboundary movement of goods, services, capital and revenues,

· difference in the tax treatment of domestic and imported goods and services, 

· substantial differences between national tax legislations that result in distorted market,

· differences in the tax treatment of residents and non-residents and domestic and foreign investments and income (in particular, double taxation of income from sources located outside the territory of the country).

As follows from the above, tax harmonisation is not merely an objective – a resulting condition, but also the actual process. The process may be positive or negative. Positive harmonisation means the process of approximation of the national tax systems of the countries of the European Union by means of implementation of directives, regulations and other legislative instruments. Positive harmonisation (provided that the directives are properly implemented in the national legislation) results in a situation where the same rules apply in all countries. However, especially new Member States exhibit a certain aversion to continued positive harmonisation. Negative harmonisation results from the activities of the European Court of Justice where measures are taken in national laws – tax systems on the basis of the tax-related case-law of the Court. Negative harmonisation does not create the same rules for all the Member States of the European Union, since the case-law rules that only the Member State which is party to the proceedings must remove the defective provision concerned.
 On the other hand, the case-law of the European Court of Justice may provide good interpretation guidance.

Given the importance of taxes for the creation of the single market, the issue of tax harmonisation is also provided for in the fundamental documents of the European Union, specifically in Articles 110 to 113 of the Treaty on the Functioning of the European Union. Article 110 prevents Member States from subjecting the products of other Member States to any internal taxation of any kind in excess of that imposed on similar domestic products. Article 111 stipulates that, where products are exported to the territory of any Member State, any repayment of internal taxation may not exceed the internal taxation imposed on them, whether directly or indirectly. Article 113 authorises the Council, by means of a special legislative procedure and after consulting the European Parliament and the Economic and Social Committee, to unanimously adopt provisions for the harmonisation of legislation concerning turnover taxes, excise duties and other forms of indirect taxation to the extent that this harmonisation is necessary for the establishment and functioning of the internal market and to avoid distortion of competition.

In the area of secondary European Union law, there are a few regulations on taxes that have a direct effect, but they tend rather supplement the key directives. The directives stipulate only the result of the national legislation, which is nonetheless a reason why we must consider them to be fundamental in the area of (not only tax-related) harmonisation.  DDirectives may also have a direct effect in certain cases; nevertheless, from the viewpoint of a tax entity, such a direct effect is always in its favour: wwhile a tax administrator may not use the provisions of an unimplemented directive to the detriment of a tax entity, the latter may make use of them.

From the viewpoint of tax harmonisation, the harmonisation of indirect taxes was and continues to be crucial for the European Union. Replacement of the “cascade turnover tax”, which was still used in many countries as late as in the 1960s, by value added tax was a key aspect ensuring the free movement of goods and services within the European Union. Council Directive 77/388/EEC on the harmonisation of the laws of the Member States relating to turnover taxes – Common system of value added tax: the uniform basis of assessment, more often referred to as the Sixth Directive, is probably the most important directive in the area of harmonisation of indirect taxes. This directive unified the interpretation of the basic terms for value added tax, such as taxable base, taxable transactions, taxable persons and place of taxable transactions. Given the quantity of amendments, the Sixth Directive was reformulated and replaced by the new, clearer and more comprehensive Council Directive 2006/112/EC on the common system of value added tax.
 The latter directive has also been repeatedly amended. 

After many difficulties, the European Union managed to promote a uniform system of indirect taxation in the form of value added tax; however, it gave up its endeavour to unify tax rates. The Member States considered that attempts at the harmonisation of rates constituted interference with their national sovereignty, since rates are an instrument of fiscal policy and they substantially influence supply, demand and the revenue aspect of public budgets. Only the obligation to apply a maximum of two reduced tax rates has been stipulated, effective from 1993, with the condition of a basic rate of not less than 15 % and reduced rate of not less than 5 %.
  Thus, the intended transfer from the principle of the country of destination to the principle of the country of origin remains the last unresolved issue in relation to value added tax. However, this would require introduction of a uniform tax rate (otherwise goods would be sold with different rates depending on the country of origin) and, given the foregoing and the very good experience with the principle of the country of destination, such step is in fact impossible.

A key legal regulation can also be found in the area of excise duties, namely Council Directive 2008/118/EC concerning the general arrangements for excise duty and repealing Directive 92/12/EEC (or “Horizontal Directive”). This Directive applies to mineral oils, alcohol and alcoholic beverages and tobacco and tobacco products in general; specific excise duties are regulated by separate directives.  Furthermore, the directive allows individual Member States to impose other indirect, most frequently environmental taxes, in addition to excise duties. This very often involves the taxation of waste (Sweden, Denmark), emissions (Italy, Lithuania), fertilisers (Sweden, Denmark) and air traffic (the United Kingdom, France).

The taxation of mineral oils is subject to Council Directive 92/81/EEC, where the minimum rates are regulated by the related Council Directive 92/82/EEC. Directive 2003/96/EC restructuring the Community framework for the taxation of energy products and electricity is another document with relevance for energy products. Transitional agreements were adopted for the newly acceding countries; particularly Council Directive 2004/74/EC amending Directive 2003/96/EC as regards the possibility for certain Member States to apply, in respect of energy products and electricity, temporary exemptions or reductions, is relevant for the Czech Republic. Indeed, while Council Directive 2003/96/EC required that energy taxes be levied in the Member States of the European Union from January 1, 2004, based on Article 1 (3) of Directive 2004/74/EC, the Czech Republic could apply total or partial exemptions or reductions in the level of taxation of electricity, solid fuels and natural gas until January 1, 2008. Nevertheless, other countries of Central and Eastern Europe were more successful than the Czech Republic in negotiating exemptions; for example, Slovenia is obliged to tax solid fuels from 2009 and electricity and natural gas from 2010, in certain cases even from 2014. Thus, the legal regulation of the taxation of mineral oils and energy products in the Czech Republic
 is fully compatible with European law.

In relation to the taxation of alcohol and alcoholic beverages, agreement was long sought in the European Union due to the number of “national beverages” (wine in Southern European countries, cognac in France, whisky in Great Britain and Ireland, beer in Central European countries). The contradictions resulted in adoption of Council Directive 92/83/EEC, which classifies alcoholic beverages as beer, wine, intermediate products, alcohol and alcoholic beverages. The minimum rates are regulated by related Council Directive 92/84/EEC. 

The same is true for the taxation of tobacco products,
 regulated at the European level by Council Directive 95/59/EC on taxes other than turnover taxes which affect the consumption of manufactured tobacco. The aforementioned directive classifies tobacco as cigarettes, cigars and smoking tobacco. The minimum tax rates are stipulated by Council Directive 2002/10/EC, allowing application of ad valorem (based on retail price), specific (per item or per kilogram) or mixed tax rates.
The harmonisation process is stagnating in the area of direct taxes. This is primarily a consequence of the unwillingness of the Member States of the European Union to give up a part of their sovereignty consisting in the imposition of taxes. We should not omit the different accounting systems used in the Member States. In spite of this, four directives were successfully adopted that remove obstacles to the transboundary concentration of capital:
 

1. Council Directive 90/434/EEC on mergers (the Mergers Directive) – the main consequence thereof is the possibility of deferral of tax obligations following from capital gains in the merger or division of a company, in the transfer of assets or the replacement of shares,

2. Council Directive 90/435/EEC on the common system of taxation applicable in the case of parent companies and subsidiaries of different Member States (the Parents-Subsidiary Directive) – the objective of this directive is to eliminate the double taxation of profits paid by groups of companies resident in a Member State to a parent company residing in another Member State,

3. Council Directive 2003/48/EC on taxation of savings income in the form of interest payments (the Savings Directive) – this is targeted against tax evasion by persons who receive interest income from other Member States.

4. Council Directive 2003/49/EC on a common system of taxation applicable to interest and royalty payments made between associated companies of different Member States (the Interests and Royalties Directive) – introduces a unified system of taxation in relation to interest income and licenses between companies within a group.

Further attempts of the European Union at harmonisation in the area of direct taxes, particularly corporate taxes, can be expected in the future. Now there are already four possible variants of taxation of multinational companies:

1. taxation based on the country of the controlling company – the taxable base of all companies in the group would be set as a consolidated taxable base under the laws of the state from which the group is controlled (where the top management is seated); this would be subsequently divided between the subsidiaries and made subject to the national tax rate,

2. a single consolidated taxable base – single rules within the European Union for setting a taxable base that would be subsequently divided amongst the subsidiaries and these would be made subject to the national tax rate,

3. mandatory harmonised taxable base – a similar variant as the single consolidated taxable base, with the difference that it would be mandatory, including for companies operating in only one Member State.

4. European corporate tax – a single tax rate for multinational companies operating within several Member States of the European Union.

It is very likely that tax harmonisation will not increase in the near future in the area of direct taxes, since the Member States lack willingness to give up another part of their sovereign power. In addition, unanimous agreement of all Member States is required where tax-related decisions are to be adopted, which practically rules out adoption of any directive introducing further harmonisation. Harmonisation in the area of property taxes, except for taxes on motor vehicles, is also ruled out for practical reasons.

In contrast, a further growth in the minimum rates of excise duties can be expected for indirect taxes. The European Union considers environmental taxes to be indirect taxes, which is manifested, inter alia, in taxes on motor vehicles. For example, according to the recommendations of the European Union, the revenue from registration taxes should be gradually replaced by revenue from annual fees and, partly, income from the tax on fuels. Thus, registration taxes for means of transport could be entirely eliminated within five years. The expected outcome consists in approximation of the rates of the tax on motor vehicles and approximation of the prices of vehicles in Community markets. This should result in reduction in their retail prices and improved functioning of the internal market for these means of transport.
 Taxes on motor vehicles may also substantially contribute, as an additional instrument, to achievement of the EU objective entitled “120 g CO2/km for new vehicles by 2008 – 2010”, and thereby fulfilment of the commitment following from the Kyoto Protocol. Given that road traffic accounts for 84 % of the total emissions of CO2, establishing of a more effective relationship between the amount of tax and CO2 emissions from vehicles appears to be essential.
 Like most countries of the European Union, the Czech Republic remains unresponsive to this environmental aspect of taxes on motor vehicles. 
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